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The Honorable Lisa Jackson 
Administrator 
Environmental Protection Agency 
Ariel Rios Building 
1200 Pennsylvania Avenue, N.W. 
Washington, DC 20460 

Dear Administrator Jackson, 

WASHINGTON, DC 20510 

June 27, 2011 

-----

We are writing to you today with our concerns regarding the implementation timeline for the Oil 
Spill Prevention, Control and Countermeasure (SPCC) rule for farmers. 

First we would like to thank you for finalizing the exemption of milk and milk product 
containers from the SPCC rule on April 12, 2011. We appreciate your attentiveness to the 
feedback you received from the agriculture community. We also appreciate your willingness to 
prevent the unintended consequences of the SPCC regulations, which would have placed a 
tremendous burden on the agricultural community. 

We are writing to you today with our concerns regarding the implementation timeline for the 
SPCC rule for farmers. As you know, last year the EPA proposed extending the compliance date 
under the SPCC rule to November of2011. We applaud EPA's current extension for farms that 
came into business after August of2002. We also appreciate the efforts of EPA and USDA to 
inform farmers about the new guidelines-- in particular, USDA's new pilot initiative to help 
producers comply with the new SPCC rule. However, we remain concerned that EPA has not 
yet undertaken the outreach necessary to ensure that all farms have sufficient opportunity to meet 
their obligations under the regulation. 

SPCC regulations are applicable to any facility, including farms, with an aggregate above-ground 
oil storage capacity of 1,320 gallons in tanks of 55 gallons or greater. To comply with this rule, 
farms where there is a risk of spilled oil reaching navigable waters may need to undertake costly 
engineering services, as well as infrastructure improvements, to assure compliance with the 
regulation. Despite setting stringent standards, the EPA has done little to make sure small farms 
can meet the requirements set forth in the SPCC rule. 

We strongly believe farmers want to be in compliance with the rule, but in order to do so they 
will need a longer period during which EPA undertakes a vigorous outreach effort with the 
agricultural community. Currently, the farming community in many instances lacks access to 
Professional Engineers (PEs). We have heard from many farmers who cannot find PEs willing or 
able to work on farms. In some states, no qualified professional engineers have even registered to 
provide SPCC consultation. In others, fewer than five have registered. Without access to PEs, it 
will be impossible for farmers to become SPCC compliant. 



Recently released draft guidance on waters of the United States by the EPA and the U.S. Army 
Corps of Engineers also appear to dramatically expand the agencies' authority with regard to 
which waters and wetlands are considered "adjacent" to jurisdictional "waters of the United 
States" under the Clean Water Act. Many farm and ranch families are worried that this guidance 
could now force them to comply with the SPCC rule, with very little time to do so. Additionally, 
the delay of compliance assistance documentation has put farmers far behind the curve in 
preparing for compliance. Had the information and documentation been available before the 
January grower meetings, the compliance process could have begun before the time intensive 
growing season. 

Furthermore, EPA still needs to clarify exactly who is responsible for holding and maintaining 
the plan, as many farms are operated by people who do not own the land. EPA also needs to 
clarify how it plans to enforce the rule. 

The last thing we want is for confusion or an overly burdensome rule to disincentivize 
compliance. Many farmers do not keep their tanks full during the entire year, and we have 
already heard from associations whose members are considering decreasing the size of their 
tanks so they will not be subject to SPCC compliance. This could eliminate their ability to buy 
fuel in bulk, thus increasing their costs and the costs of food production. 

Small family farms have a natural incentive to prevent any possible oil spills on their property. 
No one wants more oil spills. In fact, the last people who want to spill oil are family farm 
owners. The impact of dealing with a costly clean-up could be devastating to the finances of a 
small farm. 

We respectfully request that you re-consider the implementation deadline, continue to dialogue 
with the agricultural community to answer their questions, and ensure that the rule is not overly 
burdensome or confusing. We believe this will help avoid the rule's unintended consequences. 
We appreciate your attention to this important matter. 

Sincerely, 

United States Senator 
Kent Conrad 

United States Senator 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 20460 

The Honorable Michael B. Enzi 
United States Senate 
Washington, D.C. 20510 

Dear Senator Enzi: 

OCT 1 2 2011 

OFFICE OF 
SOLID WASTE AND 

EMERGENCY RESPONSE 

Thank you for your letter of June 27, 2011, to the U.S. Environmental Protection Agency regarding the 
Spill Prevention, Control and Countermeasure (SPCC) rule. In your letter, you cited concerns with the 
implementation timeline for the SPCC rule for farmers and indicated that farmers need additional time 
to comply with the rule revisions. I understand your concerns and I appreciate the opportunity to share 
important information about assistance for the agricultural community. 

By way ofbackground, the SPCC rule has been in effect since 1974. The EPA revised the SPCC rule in 
2002 and further tailored, streamlined and simplified the SPCC requirements in 2006, 2008 and 2009. 
During this time, the EPA extended the SPCC compliance date seven times to provide additional time 
for facility owner/operators to understand the amendments and to revise their Plans to be in compliance 
with the rule. The amendments applicable to farms, among other facilities, provided an exemption for 
pesticide application equipment and related mix containers, and clarification that farm nurse tanks are 
considered mobile refuelers subject to general secondary containment l~ke airport and other mobile 
refuelers. In addition, the agency modified the definition of facility in the SPCC regulations, such that 
adjacent or non-adjacent parcels, either leased or owned by a person, including farmers, may be 
considered separate facilities for SPCC purposes. This is relevant because containers on separate parcels 
(that the farmer identifies as separate facilities based on how they are operated) do not need to be added 
together in determining whether they are subject to the SPCC requirements. Thus, if a farmer stores 
1,320 US gallons of oil or less in aboveground containers or 42,000 US gallons or less in completely 
buried containers on separate parcels, they would not be subject to the SPCC requirements. (In 
determining which containers to consider in calculating the quantity of oil stored, the farmer only needs 
to count containers of oil that have a storage capacity of 55 US gallons and above.) 

Your letter expresses concern about a lack of Professional Engineers (PE) available to certify SPCC 
Plans. However, most farmers do not need aPE to comply with the SPCC requirements. When the 
SPCC rule was originally promulgated in 1973, it required that every SPCC Plan be PE certified. 
However, the EPA amended the SPCC rule in 2006, and again in 2008, to create options to allow 
qualified facilities (i.e. those with aboveground oil storage capacities of 10,000 gallons or less and clean 
spill histories) to self-certify their Plans (noPE required) and, in some cases, complete a template that 
serves as the SPCC Plan for the facility. The SPCC rule requires that the owner or operator of the 
facility (in this case, a farm) prepare and implement an SPCC Plan. The Plan must be maintained at the 
location of the farm that is normally attended at least four hours per day. The EPA updated the Frequent 
Questions on the SPCC Agriculture webpage to include this clarification. 

Additionally, during development ofthe SPCC amendments EPA and the U.S. Department of 
Agriculture (USDA) gathered information that indicated that approximately 95 percent of farms covered 
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by the SPCC requirements are likely to qualify to self-certify their Plan-that is, noPE certification. 
Farmers that require the use of aPE and have difficulty finding one before the compliance date may 
contact the EPA Regional Administrator for the region in which they are located and request a time 
extension to amend and prepare an SPCC Plan. 

EPA understands the issues raised by the farm community and is currently evaluating the best approach 
to resolve the identified issues. We are working hard to explore viable options for addressing the 
concerns you have raised. At a minimum, as noted above, those farmers who cannot meet the November 
10, 2011, compliance date may request an extension as provided for specifically under 40 CFR 112.3 (t), 
which states: 

"Extension of time: The Regional Administrator may authorize an extension of time for the 
preparation and full implementation of a Plan, or any amendment of a Plan thereto, beyond the 
time permitted for the preparation, implementation, or amendment of a Plan under this part, 
when he finds that the owner or operator of a facility subject to the section, cannot fully comply 
with the requirements as a result of either nonavailability of qualified personnel, or delays in 
construction or equipment delivery beyond the control and without the fault of such owner or 
operator or his agents or employees .... " 

Among the options we are exploring is an appropriate and expeditious process by which such an 
extension could be of value in addressing the legitimate concerns raised on behalf of agricultural 
producers. 

The Frequent Questions on the EPA's SPCC for Agriculture webpage reflect this information to ensure 
that farmers are aware that an extension is possible and to describe the process to request such an 
extension. The address for that website is http://www. epa.gov/emergencieslcontentlspcc/spcc _ ag. htm. 
We will continue to explore opportunities that would trigger approval of such exemption requests and 
will investigate mechanisms to help farmers request an extension. 

Again, thank you for your letter. If you have further questions, please contact me or your staff may call 
Raquel Snyder, in EPA's Office of Congressional and Intergovernmental Relations, at (202) 564-9586. 
We also welcome your suggestions for additional outreach and compliance assistance approaches. 

Sincerely, 

~~ 
Mat~qtanislaus 
Assistant Administrator 



<Cntt~lrt'l'l.!.i nf tl1c l1nitcll §tntc~; 
Ula~llinntnn, D<!: 20515 

August3, 2012 

Administrator Lisa Jackson 
U.S. Environmental Protection Agency 
Ariel Rios Building 
1200 Pennsylvania Avenue N.W. 
Washington, DC 20004 

Dear Administrator Jackson, 

We write today to express our concern with the Environmental Protection Agency's 
(EPA) proposed action partially disapproving of the State of Wyoming's Regional Haze 
State Implementation Plan (SIP), which was published in the Federal Register on June 
4, 2012. The EPA's partial disapproval of the Wyoming SIP ignores the good work of 
the Wyoming Department of Environmental Quality (DEQ) and is an unnecessary 
overreach on an issue that is best regulated at the state level. 

The Wyoming DEQ followed all of the factors specified in the Clean Air Act and 
developed a reasonable approach to addressing regional haze. The plan balanced the 
need to address regional haze, but in a cost effective manner. The EPA, through its 
proposed Federal Implementation Plan (FIP). has recommended a solution that will be 
more costly and have only a marginal environmental benefit. This will lead to higher 
electricity costs and job losses at a time when our economy cannot afford either. 

The EPA's partial disapproval of the Wyoming SIP flies directly in the face of the 
traditional role of the states. Wyoming citizens should be given deference in 
determining how they want to approach an issue related to visibility. The heavy
handed, top-down approach from EPA ignores the will of the State of Wyoming in an 
area that will not improve public health. 

In addition to its tremendous cost and marginal benefits, the EPA's action has created 
an increased amount of uncertainty for electric generators in our state. If the EPA 
moves forward with its FIP, operators in Wyoming will face regulation from both the 
Wyoming DEQ and the EPA. Duplicative regulation is not helpful as we seek to create 
jobs and improve our economy. 

We are confident the Wyoming DEQ has a reasonable plan to address regional haze. 
The approach suggested by the EPA is unnecessary and violates the traditional job of 
state regulators to address this issue. We urge you to reverse your decision to partially 
disapprove Wyoming's SIP and allow the Wyoming DEQ to address this issue as they 
deem appropriate. 

Sincerely, 

~B~ 
United States Senator 

John Barrasso, M.D. 
United States Senator 

:;:;, ',it:.• :·o >.f:''-~i.l) PAP[Il 

thia Lummis 
U.S. Representative 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
REGION 8 

Ref: SP-A 

The Honorable Michael B. Enzi 
United States Senate 
Washington, DC 20510-5004 

Dear Senator Enzi: 

1595 Wynkoop Street 
DENVER, CO 80202-1129 

Phone SD0-227-8917 
htt~:llwww.epa.gov/region08 

AUG 16 2012· 

Thank you for your letter of August 3, 2012, providing comments on the EPA's proposed action 
regarding Wyoming's State Implementation Plan (SIP) to address regional haze. Your comments 
and all others we received during the public comment period for this proposed action will be 
reviewed carefully and considered fully as we work toward our decision. 

I agree that the Wyoming Department of Environmental Quality (DEQ) has submitted a plan 
that, for the most part, will improve air quality in the State; and the EPA has proposed to approve 
most ofthe State's plan. The EPA is proposing a federal plan because we believe that some of 
the State plan's conclusions regarding the needed visibility improvements were not consistent 
with the Clean Air Act's regional haze requirements. · 

I should note that EPA Region 8 managers and staff have met frequently with representatives of 
the Wyoming DEQ regarding addressing regional haze. and we will continue to do so. In 
addition, from the two public hearings EPA held in Wyoming, we heard a wide range of views 
from a large number of speakers. We've received extensive comments, and we are working to 
consider and respond to those comments. Our deadline for making a final decision is October 15. 
2012. 

Again, I appreciate your writing. We will notify your office as soon as our final decision is 
reached. In the meantime, if you or your staff have questions concerning our proposed action, 
please contact me, or your staff may wish to contact Sandy Fells, Regional Congressional 
Liaison, at 303-312-6604 or fells.sandy@epa.gov. 

Sincerely, 

®Printed on Recycled Paper 
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The Hot:10rable Lisa Jackson 
Administrator 
U.S Envi1·onmental Protection Agency 
1200 Pennsylvania Ave. NW 
Washington, DC 20460 

Dear Administrator Jackson, 

WASHINGTON, DC20510 

July 23, 2010 

NU. I HV ~. L 

We mite to convey our continued concerns regarding the U.S. Environmental Protection 
Agency's (EPA) latest actions in its review of the National Ambient Air Quality Standards 
(NAAQS) as required every five years under the Clean Air Act. The Second Draft Policy 
Assessment (PA) for Particulate Matter (PM) released on July 8, 2010 in the Federal Register, if 
approved, would establish the most stringent and unparalleled regulation of dust in our nation's 
history. 

According to the P A for Particulate Matter, EPA would be justified in either retaining the current 
levels of 150 ~lg/m3 for regulating coarse PM or in revising it to levels as low as 65-85 ).Lg/m3, 
depending ~n the emphasis placed on the evidence and tmcertainties. A coarse PM NAAQS of 
65-85 ~-tglm-' would be twice as stringent as the current standard. The current standards have 
been difficult if not impossible for industries in the Western portion of the country to attain, 
including agricultural operations. 

We respect efforts for a clean and healthy environment, but not at the expense of common sense. 
These identified levels will be extremely burdensome for fanners and livestock producers to 
attain. Whether its livestock kicking up dust, soybeans being combined on a dry day in the fall, 
or driving a car down the gravel road, dust is a naturally occurring event. 

Producers could potentially be fined for not meeting the PM standards whHe still practicing good 
management practices on their soils. Considering the Administration's focus on rural America 
and rural economic development, a proposal such as this could have a negative effect on those 
very goals. If the EPA publishes a rule that regulates dust at these low levels, excessive dust 
control measures could be imposed which could slow economic development and impose 
significant costs to fanners and businesses. Since EPA would be justified in retaining the current 
standard, then the cun·ent standard should be retained. 

When the Clea11 Air Scientific Advisory Committee's (CASAC) meets on July 26, 20 I 0 to 
review this P A and consider revising the current PM standards, we encourage you to consider 
maintaining the primary and secondary standards or, in the alternative, consider different PM 
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indicators. In particular, we ask that CASAC focus attention on EPA's choice to not adopt a 
PMl0-2.5 standard. ·Common sense requires the EPA to acknowledge that the wind blows, and 
so does dust. 

Sincerely, 

.~ 

v.W 

2 
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Charles E. Grassley 
United States Senator 

-Iowa-

135 Hart Senate Office Building 
Washington, D.C. 20510 

Phone: (202) 224~37 44 
Fax: (202) 224-6020 

ro: EPA Akf¥1L\kk:Sc(:b)1FAX: ;;{oc\ -· .sol-I s- I 9 

From: 4rroilcl--r0 be Date: 1 ~5~0 
7 

Subject: PCI!\tlct.~JC\fe t1fart\oJ No. of Pages (Including Cover): j__ 
( 

Comments: 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 20460 

The Honorable Michael B. Enzi 
United States Senate 
Washington, D.C. 20510 

Dear Senator Enzi: 

AUG 3 1 2010 
OFFICE OF 

AIR AND RADIATION 

Thank you for your letter of July 23, 20 I 0, co-signed by 20 of your colleagues, 
expressing your concerns over the ongoing review of the National Ambient Air Quality 
Standards (NAAQS) for particulate matter (PM). The Administrator asked that I respond to your 
letter. 

We appreciate the importance ofNAAQS decisions to western portions of the country, as 
well as agricultural communities, and I respect your perspectives and opinions. NAAQS are set 
to protect public health from outdoor air pollution, and are not focused on any specific category 
of sources or any particular activity (including activities related to agriculture). The NAAQS are 
based on consideration ofthe scientific evidence and technical information regarding health and 
welfare effects of the pollutants for which they are set. 

We are early in the process and far from making any decisions on whether the PM 
standards should be changed. The next step is consideration of public comments and advice 
from the Clean Air Scientific Advisory Committee on a draft Policy Assessment (PA) prepared 
by EPA staff The PA is not a decision document; it will be used with other information to 
inform the Administrator so she is able to determine whether, and if so how, to propose a 
revision of the NAAQS. There is a significant amount of work to be done and a formal proposal 
and call for further public review and comments would not be issued until early 2011. Following 
consideration of public comments on a proposal, the Administrator would issue a notice of final 
rulemaking later in 2011. 

I want to note a correction with regard to your statement that "[a] coarse PM NAAQS of 
65-85 ug/m3 would be twice as stringent as the current standard." This is incorrect. According 
to EPA's draft PA, it would be appropriate to consider this range of alternative PM 10 numerical 
levels only in conjunction with a significant change in the method used to calculate whether an 
area attains the standard. Such a change in the calculation could provide more t1exibility than 
the current standard and greater year-to-year stability for the states. 

We remain committed to common sense approaches to improving air quality across the 
country without placing undue burden on agricultural and rural communities. We will continue 
discussing these options with the Agency's science advisors and the public. This is all part of the 
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open and transparent rulemaking process that provides Americans with many opportunities to 
offer their comments and thoughts. Your comments and those of your colleagues will be fully 
considered as we proceed with our deliberations. 

Again, the Administrator and I thank you for your letter. If you have further questions, 
please contact me or your staff may contact Josh Lewis in EPA's Office of Congressional and 
Intergovernmental Relations at (202) 564-2095. 
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OFFICE OF CONGRESSIONAL AND 
INTERGOVERNMENTAL RELATIONS 

August 22, 2006 
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The Honorable Stephen L. Johnson 
Administrator 
Environmental Protection Agency 
1200 Pennsylvania Avenue, N.W. 
Washington, DC 20004 

Re: Montana Water Quality Standards Affecting Coalbed Natural Gas Development 

Dear Administrator Johnson: 

..1, ..• ·· 

... 

We write regarding the water quality standards that Montana's Board of Environmental Review 
has recently submitted to the Envirorunental Protection Agency (EPA) for approval. As you 
know, these standards have the potential to significantly impact Wyoming's coalbed methane 
industry. The coalbed methane industry plays an important role in supplying our nation with 
much needed energy. At a time of tight supplies and high prices, we remain concerned about any 
effort to severely limit coalbed methane production in the Powder River Basin. 

We understand that the Agency may have significant questions regarding the scientific 
justification for these standards, their authority under state law, and their departure from the 
approach EPA approved only two years ago. We also question whether the Clean Water Act 
should be construed to allow Montana to enforce excessively stringent standards against 
Wyoming. These are issues that we expect the Agency will address with appropriate attention to 
the impact that approval ofthese standards would have on Wyoming's agricultural sector and 
coalbed natural gas industry. 

The State of Wyoming requested that EPA mediate the differences between the two states and 
attempt to secure a solution to this issue that is acceptable to the two states and to the Northern 
Cheyenne Tribe.. We support this request for EPA to faciUtate a consensus resolution of the 
differences among these governments. It is our understanding that the EPA agreed to help 
mediate the situation. At this point in time, we are unaware of any activities being undertaken to 
mediate this issue. We would appreciate an update on your progress in reviewing Montana's 
proposed standards and efforts being taken by EPA to bring the parties to the table for 
meaningful mediation. 

Thank you for your attention to a subject that affects two of Wyoming's most important 
industries. If we can provide assistance in resolving these issues, please do not hesitate to 
contact us. 

Sincerely, 

ig Thomas 

. ~4' ~ak.J 
Michael B. Enzi Barbara Cubin 

nited States Senator United States Senator Member of Congress 
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To: 
Fax: 

From: 

Date: 

SEN ENZI 

Administrator Johnson 

202-501-1519 

Senator Enzi, Senator Thomas and Rep. Cubin 

August 22, 2006 

Pages (including this cover sheet): 2 

Comments: 

From the Washington Office 

of 

Senator Michael B. Enzi (R~WY) 

Letter to Administrator Johnson regarding a coalbed methane water dispute 
between Wyoming and Montana. 

Please contact Chris Tomassi of Sen. Enzi's staff if you have questions. 

If there are any problems 

with this transmission 

please call us at (202) 224-3414. 

Thanks! 

~001 
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UNITED STATES ENVIRONMENTAL 'PROTECTION AGENCY 
REGION B 

Ref: 8EPR-EP 

Honorable Craig Thomas 
United States Senate 
Washington, D.C. 20510-5003 

Dear Senator Thomas: 

999 18TH STREET • SUITE 300 
DENVER, CO 80202·2466 

Phone 800-227-8911 
http:l/www.epa.gov/region08 

OCT 1 0 2006 

I am writing in response to your letter of August 22, 2006, to Administrator 
Stephen Johnson in which you expressed concern about the potential for Montana's recently 
revised water quality standards to adversely affect Wyoniing's coalbed methane (CBM) industry. 
In your letter, you also asked for an update on the Agency's progress :in responding to 
Governor Freudenthal's. request that EPA mediate issues relating to potentially conflicting 
standards and seek resolution that would be acceptable to Wyoming~ Montana and the Northern . . 
Cheyenne Tribe. · 

First, I would like to assure you that EPA is committed to working with all interested 
stakeholders to resolve issues relating to potentially conflicting water quality standards on waters 
shared by Wyoming, Montana and the Northern Cheyenne Tribe. EPA stands ready to play a 
proactive role in bringing together the two states, th:e Tribe and interested stakeholders. To help 
fram.e what a collaborative effort might look like, senior regional managers and I visited with the 
Director of the Wyoming Department of Environmental Quality and. the Wyom.lng Attorney 
General; Governor Schweitzer and the Director of the Montana Department ofE~vb:onmental 
Quality; arid the President of the Northern Cheyenne Tribe during the week of August 14th. 

purin.g these visits, we had the opportunity to listen and respond to initial questions from 
the states and the Tribe about the idea of using a collaborative process and to seek suggestions on 
how this process might best be initiated. Basod on positive feedback from those discussions, we 
have engaged a professional facilitator to further explore process options with the states, the 
Tribe and EPA. We are hopeful that these consultations will result in all key.governmental 
parties deciding to participa~e in a negotiated resolution of these issues. 

EPA is also committed to working with Montana, Wyoming, the Northern Cheyenne 
Tribe and the Crow Tribe on assembling and evaluating key data for the Tongue and Powder 
River Basins and to this end has been engaged in ongoing staff-Ievel2 technical discussions. Data 
evaluations, such as.thesc, will allow us to better measure both the potential effect of the CBM 
,discharges on existing water quality and ~e poten~ial effect of the water quality standards on 

() Prinrer:J on Rer;yclttd PtJper 

1/2 



2006-0ct-10 10:00 PM US EPA 303·312·6961 

CBM discharges. We believe thes~ technical discussion~ can help provide the foundation for 
resolving the larger questions concerning approprjato application of the water quality standards 
on these shared waters. 

Our reView of Montana's revised water quality standards is ongoing, and we have not 
reached a decision on the State's submittal. As you know, our review of state water quality 
standards is governed by the requirements set out in the Clean Water' Act, and our final decision 
will be based on our finding of whether or not Montana's revised standards are consistent with 
the requirements of the Clean Water Act and EPA's. implementing regulations. 

The Agency, prefers that water quality standards be implemented through a cooperative 
process that results in a comprehensive resolution of water quality issues for these shared waters. 
I can assure you that the Agency is committed to working with Wyoming, MoQ.tana, the Northern 
Cheyenne Tribe and all interested stakeholders tp make this happen. In the spirit of this 
cooperative approach, we are copying the Governors of Montana and Wyoming and the President 
of the Northern CheyeDlle Tribe on .this correspondence. I want to thank you for taking the time 
to write and express your interest in this important matter. If you have additional questions or 
wish to discuss this further, please call me, or you may have your staff contact Sandy Fells, 
Regional Congressional Liais.on, at 303-312-6604. 

Sincerely, 

Regional Admuustrator 

cc: Eugene Little Coyote, President, Northern Ch~yenne Tribe . 
Governor Dave Freuden~ 
Governor Brian Schweitzer 

2 
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The Honorable Lisa P. Jackson 
Administrator 
U.S. Environmental Protection Agency 
1200 Pennsylvania Ave, NW 
Washington, D.C. 20460 

Dear Administrator Jackson: 

August 5, 2010 

141002/004 

We are writing to express our concerns regarding the Envirorunental Protection Agency's (EPA) 
proposal to make the federal arsenic standards for drinking water more stringent than the 
standard adopted by the EPA at the end ofthe Clinton Administration. 

It is our understanding that the draft of EPA's Integrated Risk Information System (IRIS) 
assessment for inorganic arsenic proposes a 17-fold increase in cancer potency from oral 
exposure to inorganic arsenic. We also understand that the assessment is scientifically 
controversial, because it is based on Taiwanese data not representative of current exposures, and 
not supported by current science. 

The regulatory consequences resulting from this new stringent health risk evaluation would be 
staggering for drinking water standards and for soil cleanup programs. CoWltless small water 
systems in our states are still struggling to meet the current drinking water standards adopted by 
the Clinton Administration. More stringent requirements that are not fully supponed by an 
accurate and robust review and evaluation of the available scientific information will cause 
significant economic hardships. 

We are aware of at least two studies under way, one for which EPA has provided support, that 
may shed new light on the effects of exposure to arsenic at low levels. One of those studies will 
likely be published by the end of the year. It would seem prudent to defer further work on the 
arsenic assessment until those studies can be included. It is more important that EPA get the 
science right and not develop risk evaluations that go further than necessary and that are not 
justified by a fair, accurate and complete understanding of the science. 

It is our understanding that EPA is supposed to review and evaluate aU relevant scientific studies 
in the published literature when drafting IRIS assessments. However, we are informed that there 
are nearly 300 studies in the scientific literature on arsenic published since 2007 that were not 
included in the Agency's evaluation. We find that troubling and are concerned that this could 
allow critics to conclude that the Agency is "cherry-picking" data to support its conclusions. 
Our concerns with the adequacy and accuracy of the scientific evaluation are compounded by 
alarming problems with the public participation and integrity of the peer review of the draft 
assessment. We were surprised to learn that public comments filed with the JRJS docket, in 
accordance with the directions published in the Federal Register, were not provided to the 
workgroup of the Agency's Science Advisory Board (SAB) when it was convened to review the 
assessment and take public comment in April. 

PRINHD ON RECYC~ED PAPE'I 
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Page Two 

We would like to draw your attention to comments filed by the Office of Advocacy for Small 
Business with the SAB, which we could not express better. Those comments are summarized, 
"In sum, the serious procedural issues and the rushed schedule made it almost impossible for the 
[SAB] Work Group to perform a serious and independent review. The 2010 draft failed in many 
respects to address key scientific issues. The above discussion makes it clear EPA has much 
additional work to do to complete the 2010 Draft. For the sake ofthe SAB and scientific 
integrity, we hope that the SAB will make the right choice and terminate this review." 

For these reasons, we believe EPA should suspend further work on the IRIS assessment of 
inorganic arsenic. The Agency should thoroughly and completely evaluate all data on arsenic in 
the scientific literature, consider deferring action until the pending studies on the eflects of 
exposme at low levels are completed and assure that public involvement and peer review are 
conducted with transparency, rigor and integrity. 

You have pledged to make transparency and sound science hallmarks of your tenure as 
Administrator. In keeping with that pledge, we hope you will heed our calls and those of many 
others, including within your own agency, and defer further action on the IRIS review of arsenic 
until the issues we have outlined herein can be adequately addressed. 

Sincerely, 
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John B.arrasso 
United States Senator, Wyoming 

~ 001,/004 

307 Dlrl<sen Senate Office Building • Waahlngton, DC 20510 • Phone! (202) 224-6441 • Fax: (202) 22A--172.4 

FACSIMI~E TRANSMISSION 
To: \~ \--\OY\ ()(" c'a\e.. L\ S a Y · 'JrK__r_~'D V') 

u.~. £V\ v·, v nV'I ~e._ rt+d \ "?vo't-tt+\('w') Pv;,~ ""c. u. 
Fax Number: ZOZ. -SOt- \.Slt1 ) .) 

From: ~ 0~~<:.1. ~ ~n~_t-o_-r'B~xva-;~o 

( _3 ) Pages following cover sheet 
. 

Notea: 

. 

If you encounter any problems with this fax, · 
please contact the office of· Senator John Barrasso at (202) 224-6441. 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 20460 

The Honorable Michael B. Enzi 
United States Senate 
Washington, DC 20510 

Dear Senator Enzi: 

SEP 2 ~ 2010 

OFFICE OF 
RESEARCH AND DEVELOPMENT 

Thank you for your August 5, 2010 letter to the U.S. Environmental Protection Agency's 
(EPA) Administrator, Lisa P. Jackson. Your concerns regarding the draft, "Toxicological 
Review of Inorganic Arsenic (cancer)," prepared by EPA's Integrated Risk Information System 
(IRIS) program, were forwarded to my office. We appreciate the opportunity to communicate 
how EPA is evaluating the available science related to the carcinogenicity of inorganic arsenic 
and is utilizing external peer review. EPA has provided opportunity for public comment during 
the development of the current draft assessment. 

By way ofbackground, due to the importance of inorganic arsenic exposures to public 
health, extensive research and several scientific assessments of the carcinogenicity of inorganic 
arsenic have been conducted. The current draft EPA IRIS assessment (February 2010) fully 
implements recommendations made by the National Research Council (NRC, 2001), which 
concluded that the cancer risk for inorganic arsenic should be based on internal cancers (e.g., 
lung and bladder) instead of skin cancers. As reported in EPA's 2010 draft inorganic arsenic 
cancer assessment, the NRC (200 1) potency estimates for inorganic arsenic result in an oral 
cancer slope factor of 21 and 26 per mglkg-d (for females and males, respectively) which 
brackets EPA's current draft estimate of 25.7 per mg!kg-day. The EPA 2010 draft assessment is 
consistent with the NRC (2001) assessment and with EPA's Science Advisory Board (2007) 
recommendations on EPA's 2005 draft IRIS assessment, which utilized the Taiwanese dataset in 
the derivation of the oral cancer potency estimate. We believe the Taiwanese datasets represent 
the best available science and use of these data has consistently been recommended by 
independent external review panels. 

As you noted in your August 5 letter, new studies have and are becoming available on 
inorganic arsenic. EPA is aware of these studies and is evaluating the potential for these studies 
to materially change the conclusions of the draft assessment. At this time, the new research does 
not materially change the conclusion that the Taiwanese data are the most suitable for estimating 
the oral cancer risk for inorganic arsenic. 
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To address the concerns expressed about the availability of the public comments to the 
Science Advisory Board (SAB) peer reviewers, let me briefly summarize events regarding the 
request and submission of public comments to the SAB Arsenic Work Group. The Federal 
Register (FR) notice announcing the request for public comment was published February 19, 
2010. This February 19, 2010, notice stated that all public comments provided on or before 
March 26,2010, would be provided to the SAB Arsenic Work Group at the beginning of its 
April 6-7,2010 meeting. The February 19,2010, FR notice also stated that public comments 
received after March 26, 2010, would be provided to the SAB Arsenic Work group after the 
April meeting. Public comments submitted to the docket (www.regulations.gov) were provided 
to the SAB Arsenic Work Group on April6, 2010; however, public comments submitted on 
March 26, 20 I 0, experienced a several day delay between submission (March 26, 201 0) and 
posting on the docket website. Despite this technical delay in the posting of public comments to 
the docket website, EPA provided these comments to the SAB Arsenic Work Group on April 7, 
2010, the second day ofthe two-day April meeting. As the SAB Arsenic Work Group released 
their draft report on May 13, 2010, they were able to consider these additional public comments. 
Consistent with the February 19, 2010, FR notice, EPA submitted public comments received 
after the March 26, 2010, deadline to the SAB Arsenic Work Group on April29, 2010. 

In summary, the complete draft of"Toxicological Review oflnorganic Arsenic (cancer)" 
has considered the most relevant scientific information in a manner consistent with past 
independent external peer review recommendations and is currently undergoing review by the 
SAB Arsenic Work Group. Public comment has been welcomed. EPA will review the 
recommendations and conclusions of the SAB Arsenic Work Group when their work is complete 
as well as fully consider the public comments as we complete this important assessment. 

While EPA understands the concern of higher risk predictions associated with exposures 
to very low arsenic levels in diet and drinking water, additional factors are accounted for in 
determining regulatory levels. For example, EPA's maximum contaminant level (MCL) for 
arsenic was established at the level that maximizes the health risk reduction benefits at a cost that 
is justified by the benefits in accordance with the Safe Drinking Water Act. Risk management 
considerations do not influence the scientific assessment of chemicals in the IRIS program. 

Again, thank you for your letter and your continued interest in the EPA's draft 
"Toxicological Review oflnorganic Arsenic (cancer)." EPA is committed to transparency and 
the use of sound science, and these tenets continue to be the foundation for our work on 
inorganic arsenic. Should you have any questions, please contact me or your staff may call 
David Piantanida in EPA's Office of Congressional and Intergovernmental Relations at (202) 
564-8318. 

Best regards, 

•lii2JJ 7.~~~ 
---== . 

Paul T. Anastas 
Assistant Administrator 
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August B. 2012 

Administrator Lisa Jackson 
U.S. Environmental Protection Agency 
Room 300, Ariel Rios Building 
1200 Pennsylvania Ave, NW 
Washington, DC 20460 

Dear Administrator Jackson, 

I am writing today to ask that you immediately consider using your existing waiver 
authority to adjust the corn-ethanol mandate for the Renewable Fuels Standard (RFS) 
to reflect the impact the mandate is having on increasing food and feed costs. 
Additionally, I would urge you to take into consideration that impact as you decide on 
the volumetric requirements for the RFS for the 2013. 

According to the United States Department of Agriculture (USDA), drought conditions 
and a "rapid decline in crop conditions" since early June have caused the USDA to 
reduce the projected U.S. corn yield by 20 bushels per acre in its latest forecast. The 
USDA also reported that the 50 percent of the nation's corn crop was rated as poor-to
very-poor earlier this week. Last month, similar forecasts pushed U.S. corn prices to 
record levels, and the price remains exceptionally high today. 

~ I ' ' • :· . , . 

The use of corn to meet the requirements of the RFS is contributing to higher prices 
because a substantial amount of our nation's food crop is diverted to make fuel. With 
approximately 40 percent of our nation's corn crop diverted from the normal food supply 
chain to make fuel, feed and food prices are skyrocketing to unacceptable levels for 
producers and working families. 

All of these factors make it essential for you to use the authority given to the 
Environmental Protection Agency (EPA) to waive all or portions of the RFS if there is 
inadequate supply to meet the mandate or when such a waiver will prevent economic 
harm to the country, a region, or a state. When you combine the USDA's projections for 
food price inflation at levels significantly higher than normal economic inflation with the 
already struggling economy, families and businesses will continue to struggle if you do 
not grant this waiver. 

I look forward to your prompt consideration of this request and hope that you will agree 
that an immediate adjustment of the corn-ethanol mandate is necessary. 

Sincerely, 

Michael B. Enzi 
United States Senate 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 20460 

The Honorable Michael B. Enzi 
United States Senate 
Washington, D.C. 20510 

Dear Senator Enzi: 

MAR J 8 2013 
OFFICE OF 

AIR AND RADIATION 

Thank you for your letter dated August 8, 20 12, regarding a waiver of volume requirements under the 
Renewable Fuels Standard (RFS) program. The Acting Administrator asked me to respond on his behalf. 

Governors from several states and a number of organizations cited the drought conditions affecting 
much of the country in their request for a waiver of the national volume requirements for the RFS 
pursuant to the Clean Air Act. After extensive analysis, review of thousands of comments, and 
consultation with the Department of Agriculture (USDA) and the Department of Energy (DOE), the 
U.S. Environmental Protection Agency denied the requests for a waiver in a decision published in the 
Federal Register on November 27, 2012. 

The EPA recognizes that last year's drought has created significant hardships in many sectors of the 
economy, particularly for livestock producers. However, the agency's extensive analysis makes clear 
that Congressional requirements for a waiver have not been met and that waiving the RFS would have 
little, if any, impact on ethanol demand or energy prices over the time period analyzed. 

The Federal Register notice contains a detailed description of the analysis the EPA conducted in 
conjunction with DOE and USDA, along with a discussion of relevant comments we received through 
our public comment process. 

With regard to the standards that would apply under the RFS program in 2013, the EPA published a 
notice of proposed rulemaking in the Federal Register on February 7, 2013. This proposed rulemaking 
discusses EPA's denial of the requests for a waiver of the 2012 renewable fuel volume requirements. It 
also includes our estimate of the number of excess compliance credits (renewable identification 
numbers, or RINs) that will be available to help meet the proposed standards in 2013. The Agency will 
carefully consider comments received on this proposal before finalizing the volume requirements. 

Again, thank you for your letter. If you have questions, please contact me or your staff may call Patricia 
Haman in the EPA's Office of Congressional and Intergovernmental Relations at (202) 564-2806. 

/ Gina McCarthy 
Assistant Administrator 
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OFFICES: 

Gillette 307-682-6268 
Cheyenne 307-772-2477 
Casper 307-261-6572 
Cody 307-527-9444 
Jackson 307-739-9507 
D.C. 202-224-3424 
website enzi.senate.gov 

~niteb ~tates ~enate 
WASHINGTON, DC 20510-5004 

October 5, 2012 

Associate Administrator 
Enviromental Protection Agency 
Congressional and Legislative Affairs 
1200 Pennsylvania Avenue, NW 
Room 3426 Arn 
Washington, DC 20460-0002 

Dear Sir: 

MICHAEL ENZI 
WYOMING 

COMMITIEES: 

Health, Education, 
Labor and Pensions 
Ranking Member 

Finance 

Small Business 

Budget 

The Sweetwater County Farm Bureau has provided me with a copy of their letter to Lisa 
Jackson, Administrator for the Environmental Protection Agency, regarding their request 
to have the Clean Water Act Guidance Document withdrawn by EPA and the Army 
Corps of Engineers. I have enclosed a copy of that letter for your review. 

I would like to ask that the situation outlined be carefully reviewed and that I be advised 
of your findings. Whatever information and assistance you can provide will be greatly 
appreciated. Please respond to me at P.O. Box 12470, Jackson, Wyoming 83002; or 
by fax (307) 739-9520; or email to reagen_green@enzi.senate.gov. I look forward to 
your reply. 

Sincerely, 

~{' 
Michael B. Enzi 
United States Senator 

MBE:rbg 

Enclosure 
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September 26, 2012 

! ,· { ~ · .• / 
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Lisa P. Jackson, Administrator, Environmental Protection Agency, Ariel Rios Building, 
1200 Pennsylvania Avenue, N.W., Washington, DC 20460 

Tom Vilsack, Secretary of Agriculture, United States Department of Agriculture, 1400 
lndependence Ave., S.W., Washington, DC 20250 

Dear Administrator Jackson and Secretary Vilsack: 

Plcnsc withdraw the Clean Water Act Guidance Document by EPA and the Army Corps of 
Engineers. 

Jfthe Guidance Document were to be Jinalized, many areas of our ranches and areas throughout 
the state would become regulated by the EPA under the Clean Water Act. Congress did not 
intend the Clean Water Act to regulate ditches and farm ponds, possible groundwater, and even 
the rain once it falls to the ground. 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, D.C. 20460 

The Honorable Michael B. Enzi 
United States Senator 
P.O. Box 12470 
Jackson, Wyoming 83002 

Dear Senator Enzi: 

DEC 1 1 2012 
OFFICE OF 

WATER 

Thank you for your letter of October 5, 2012, to the U.S. Environmental Protection Agency (EPA) 
Associate Administrator for Congressional and Intergovernmental Relations regarding a letter from the 
Sweetwater County Farm Bureau to the EPA Administrator Lisa P. Jackson. The Sweetwater County 
Farm Bureau letter requests that the EPA withdraw the draft Clean Water Act guidance document 
published by the EPA and the U.S. Army Corps of Engineers (Corps), and expresses concerns that the 
draft guidance would lead to increased regulatory control of ranches and farms. As the senior policy 
manager of the EPA's national water program, I appreciate the opportunity to respond to your Jetter. 

The EPA understands the significant contribution of farmers to the nation's economy and to the health 
and well-being of all Americans. The EPA takes very seriously the request of the Sweetwater County 
Farm Bureau. 

In May 20 II, the EPA and the Corps announced the availability for public comment of draft guidance that 
clarifies the scope of CW A protections in light of the Supreme Court's decisions. This guidance, if 
finalized, would replace the 2008 guidance that the EPA and the Corps currently use. The agencies 
developed the draft guidance because we and many stakeholders believe strongly that the current 
guidance issued in 2008 is confusing and is causing avoidable delays and inconsistency for those who 
need CW A permits. 

The draft guidance would reaffirm the existing regulatory exemptions for agriculture, including those for 
prior converted cropland. It would not affect any of the exemptions from CW A section 404 permitting 
requirements provided by CWA section 404(f), including those for ongoing agriculture, forestry, and 
ranching practices. The draft guidance also would not change the statutory and regulatory exemptions 
from National Pollutant Discharge Elimination System (NPDES) permitting requirements for agricultural 
stormwater discharges and return flows from irrigated agriculture. It would clarify that groundwater is 
not protected as a "water of the United States" under the CW A. 

We received over 230,000 comments, the vast majority of which were supportive of moving forward with 
clarifying the scope of protected waters. We have revised the guidance in response to comments received, 
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and submitted a draft final guidance to the Office of Management and Budget for interagency review. 
This document remains in interagency review. 

Again, thank you for your letter. If you have further questions, please contact me or your staff may call 
Denis Borum in the EPA's Office of Congressional and Intergovernmental Relations at 202-564-4836. 

Sincerely, 

I'-·~ 
Nancy K. sJoner 
Acting Assistant Administrator 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, D.C. 20460 

The Honorable Michael B. Enzi 
United States Senator 
P.O. Box 12470 
Jackson, Wyoming 83002 

Dear Senator Enzi: 

OFFICE OF 
WATER 

Thank you for your letter of October 5, 2012, to the U.S. Environmental Protection Agency (EPA) 
Associate Administrator for Congressional and Intergovernmental Relations regarding a letter from the 
Sweetwater County Farm Bureau to the EPA Administrator Lisa P. Jackson. The Sweetwater County 
Farm Bureau letter requests that the EPA withdraw the draft Clean Water Act guidance document 
published by the EPA and the U.S. Army Corps of Engineers (Corps), and expresses concerns that the 
draft guidance would lead to increased regulatory control of ranches and farms. As the senior policy 
manager of the EPA's national water program, I appreciate the opportunity to respond to your letter. 

The EPA understands the significant contribution of farmers to the nation's economy and to the health 
and well-being of all Americans. The EPA takes very seriously the request of the Sweetwater County 
Farm Bureau. 

In May 2011, the EPA and the Corps announced the availability for public comment of draft guidance that 
clarifies the scope of CWA protections in light of the Supreme Court's decisions. This guidance, if 
finalized, would replace the 2008 guidance that the EPA and the Corps currently use. The agencies 
developed the draft guidance because we and many stakeholders believe strongly that the current 
guidance issued in 2008 is confusing and is causing avoidable delays and inconsistency for those who 
need CW A permits. 

The draft guidance would reaffirm the existing regulatory exemptions for agriculture, including those for 
prior converted cropland. It would not affect any of the exemptions from CW A section 404 permitting 
requirements provided by CWA section 404(£), including those for ongoing agriculture, forestry, and 
ranching practices. The draft guidance also would not change the statutory and regulatory exemptions 
from National Pollutant Discharge Elimination System (NPDES) permitting requirements for agricultural 
stormwater discharges and return flows from irrigated agriculture. It would clarify that groundwater is 
not protected as a "water of the United States" under the CW A. 

We received over 230,000 comments, the vast majority ofwhich were supportive of moving forward with 
clarifying the scope of protected waters. We have revised the guidance in response to comments received, 
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and submitted a draft final guidance to the Office of Management and Budget for interagency review. 
This document remains in interagency review. 

Again, thank you for your letter. If you have further questions, please contact me or your staff may call 
Denis Borum in the EPA's Office of Congressional and Intergovernmental Relations at 202-564-4836. 

Sincerely, 

Nancy K. S oner 
Acting Assistant Administrator 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, D.C. 20460 

The Honorable Michael B. Enzi 
United States Senator 
P.O. Box 12470 
Jackson, Wyoming 83002 

Dear Senator Enzi: 

OFFICE OF 
WATER 

Thank you for your Jetter of October 5, 2012, to the U.S. Environmental Protection Agency (EPA) 
Associate Administrator for Congressional and Intergovernmental Relations regarding a letter from the 
Sweetwater County Farm Bureau to the EPA Administrator Lisa P. Jackson. The Sweetwater County 
Farm Bureau letter requests that the EPA withdraw the draft Clean Water Act guidance document 
published by the EPA and the U.S. Army Corps of Engineers (Corps), and expresses concerns that the 
draft guidance would lead to increased regulatory control of ranches and farms. As the senior policy 
manager of the EPA's national water program, I appreciate the opportunity to respond to your letter . 

. The EPA understands the significant contribution of farmers to the nation's economy and to the health 
and well-being of all Americans. The EPA takes very seriously the request of the Sweetwater County 
Farm Bureau. 

In May 2011, the EPA and the Corps announced the availability for public comment of draft guidance that 
clarifies the scope of CW A protections in light of the Supreme Court's decisions. This guidance, if 
finalized, would replace the 2008 guidance that the EPA and the Corps currently use. The agencies 
developed the draft guidance because we and many stakeholders believe strongly that the current 
guidance issued in 2008 is confusing and is causing avoidable delays and inconsistency for those who 
need CW A permits. 

The draft guidance would reaffirm the existing regulatory exemptions for agriculture, including those for 
prior converted cropland. lt would not affect any of the exemptions from CW A section 404 permitting 
requirements provided by CW A section 404(t), including those for ongoing agriculture, forestry, and 
ranching practices. The draft guidance also would not change the statutory and regulatory exemptions 
from National Pollutant Discharge Elimination System (NPDES) permitting requirements for agricultural 
stormwater discharges and return flows from irrigated agriculture. It would clarify that groundwater is 
not protected as a "water of the United States" under the CW A. 

We received over 230,000 comments, the vast majority of which were supportive of moving forward with 
clarifying the scope of protected waters. We have revised the guidance in response to comments received, 
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and submitted a draft final guidance to the Office of Management and Budget for interagency review. 
This document remains in interagency review. 

Again, thank you for your letter. If you have further questions, please contact me or your staff may call 
Denis Borum in the EPA's Office of Congressional and Intergovernmental Relations at 202-564-4836. 

Sincerely, 

Nancy K. S oner 
Acting Assistant Administrator 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, D.C. 20460 

The Honorable Michael B. Enzi 
United States Senator 
P.O. Box 12470 
Jackson, Wyoming 83002 

Dear Senator Enzi: 

OFFICE OF 
WATER 

Thank you for your Jetter of October 5, 2012, to the U.S. Environmental Protection Agency (EPA) 
Associate Administrator for Congressional and Intergovernmental Relations regarding a letter from the 
Sweetwater County Farm Bureau to the EPA Administrator Lisa P. Jackson. The Sweetwater County 
Farm Bureau letter requests that the EPA withdraw the draft Clean Water Act guidance document 
published by the EPA and the U.S. Anny Corps of Engineers (Corps), and expresses concerns that the 
draft guidance would lead to increased regulatory control of ranches and farms. As the senior policy 
manager of the EPA's national water program, I appreciate the opportunity to respond to your letter. 

The EPA understands the significant contribution of farmers to the nation's economy and to the health 
and well-being of all Americans. The EPA takes very seriously the request of the Sweetwater County 
Farm Bureau. 

In May 2011, the EPA and the Corps announced the availability for public comment of draft guidance that 
clarifies the scope of CWA protections in light of the Supreme Court's decisions. This guidance, if 
finalized, would replace the 2008 guidance that the EPA and the Corps currently use. The agencies 
developed the draft guidance because we and many stakeholders believe strongly that the current 
guidance issued in 2008 is confusing and is causing avoidable delays and inconsistency for those who 
need CW A permits. 

The draft guidance would reaffirm the existing regulatory exemptions for agriculture, including those for 
prior converted cropland. It would not affect any of the exemptions from CW A section 404 permitting 
requirements provided by CWA section 404(f), including those for ongoing agriculture, forestry, and 
ranching practices. The draft guidance also would not change the statutory and regulatory exemptions 
from National Pollutant Discharge Elimination System (NPDES) permitting requirements for agricultural 
stormwater discharges and return flows from irrigated agriculture. It would clarify that groundwater is 
not protected as a "water of the United States" under the CW A. 

We received over 230,000 comments, the vast majority of which were supportive of moving forward with 
clarifying the scope of protected waters. We have revised the guidance in response to comments received, 
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and submitted a draft final guidance to the Office of Management and Budget for interagency review. 
This document remains in interagency review. 

Again, thank you for your letter. If you have further questions, please contact me or your staff may call 
Denis Borum in the EPA's Office of Congressional and Intergovernmental Relations at 202-564-4836. 

Sincerely, 

Nancy K. S oner 
Acting Assistant Administrator 
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'United ~tatcs r5cnatc 
WASHINGTON, DC 20510 

June 30, 2011 

The Honorable Lisa P. Jackson 
Administrator 
United States Environmental Protection Agency 
1200 Pennsylvania A venue, NW 
Washington, DC 20004 

The Honorable Jo-EIIen Darcy 
Office of the Assistant Secretary (Civil Works) 
Department of the Army 
I 08 Army Pentagon 
Washington, DC 2031 0 

Dear Administrator Jackson and Assistant Secretary Darcy: 

On May 2, 20 II the Environmental Protection Agency and the Anny Corps of Engineers (the Agencies) 
published in the Federal Register (76 Fed, Reg. 24479) a request for comments on draft guidance relating 
to the identification of waters protected under the Clean Water Act (CWA). 

We have a great deal of concern about the actions that the Agencies are pursuing. The Agencies claim 
that this guidance document is simply meant to clarif)r how the Agencies understand the existing 
requirements ofthe CWA in light of the current law, regulations, and Supreme Court cases. More than 
clarifying, they greatly expand what could be considered jurisdictional waters through a slew of new and 
expanded definitions and through changes to applications of jurisdictional tests. This guidance document 
improperly interprets the opinions of the plurality and Justice Kennedy's opinion in Rapanos v. United 
States by incorporating only their expansive language in an attempt to gain jurisdictional authority over 
new waters, while ignoring both justices' clear limitations on federal CWA authority. 1 Attached are 
highlights of several specific issues regarding the draft guidance document. 

The decision to change guidance, just a few short years after the Agencies issued official guidance on the 
exact same issue, has not been prompted by any intervening changes to the underlying statute through 
legislation or a new Supreme Court decision. Further, we understand that the Agencies intend this draft 
guidance to be the first step toward a fonnal rulemaking in the future. Because the Agencies' intent is to 
tum the draft interim guidance into regulations, it can only be interpreted to mean that they intend the 
guidance to be followed, Following the guidance will change the rights and responsibilities of individuals 
under the CWA- this is clearly the regulatory intent. 

In the economic analysis completed by the Agencies, it was detennined that as few as 2% or as many as 
17% percent of non-jurisdictional detenninations under current 2003 and 2008 guidance would be 
considered jurisdictional using the expanded tests under the draft guidance,2 Any change in jurisdiction 
which results in a change to the rights and responsibilities of a land owner is, in fact, a change in the Jaw 
as the program has been implemented to date. 

Further, the draft guidance is intended to apply to more jurisdictional interpretations than just those 
covered by the Army Corps in making §404 determinations, but also those under §402 that govems 

1 547US. 715(2006) 
2 "Potential Indirect Economic Impacts and Benefits Associated with Guidance ClarifYing the Scope of Clean Water Act 
Jurisdiction." April27, 20 I I hltp;//watcr . .:pu.gov/lawsrl<Jlo<Jgujdavcclwc1land,;iuplood/cwa gujdancc impm."'ts bcncJits.pdf 
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National Pollution Discharge Elimination System penn its, §311, oil spills and SPCC plans, §303, water 
quality standards and TMDLs and §401 state water quality certifications. Because most states have 
delegated authority under many of these sections, this change in guidance will also result in a change in 
the responsibilities of states in executing their duties under the CWA. While we question seriously the 
need for this new guidance and believe that the Agencies lack the authority to rewrite their jurisdictional 
limitations in this manner, one thing is clear: it is fundamentally unfair to the States and the regulated 
community (including our nation's fanners and other property owners) to subject lands and waters under 
their control to a change in legal status of this magnitude via a "guidance document." Changes in legal 
status should only be done, if at all, through the regulatory process, specifically under the Administrative 
Procedure Act, subchapter II of chapter 5, and chapter 7, of title 5, United States Code. 

Because the draft guidance will substantively change how the Agencies decide which waters are subject 
to federal jurisdiction and will impact the regulated community's rights and obligations under the CW A, 
this guidance has clear regulatory consequences and goes beyond being simply advisory guidelines. The 
draft guidance will shift the burden ofprovingjurisdictional status of waters from the Agencies to the 
regulated communities, thus making the guidance binding and fundamentally changing the legal rights 
and responsibilities that they have. When an agency acts to change the rights of an individual, we believe 
that the agency must go through the formal rulemaking process. 

We respectfully request you abandon any further action on this guidance document. 

Sincerely, 

L~~~ 

r;u~ 
~ 
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Highlights of Concerns 

The following are a selection of the concerns we have with the draft guidance. 

Interstate waters: 
The Agencies' have added language to their definition of interstate waters explicitly directing field staff 
to use ·'other waters" that lie across state boundaries for jurisdictional determinations. "Other waters" 
include: "intrastate lakes, rivers, streams (including intennittent streams), mudflats, sandflats, wetlands, 
sloughs, prairie potholes, wet meadows, playa lakes, or natural ponds." "Other waters" are now elevated 
to the same level as "navigable waters" for the purposes of detennining whether or not waters are 
jurisdictional. Thus a geographically isolated prairie pothole that happens to be situated on a state 
boundary would be jurisdictional and could allow for a jurisdictional claim to be made on all other wet 
areas that have a "significant nexus" to the pothole. This new definition clearly goes beyond the current 
understanding expands the Agencies reach to previously non-jurisdictional waters. 

Significant Nexus: 
The new guidance makes substantial changes to what is considered a "significant nexus." Justice 
Kennedy's opinion in Rapanos stated that wetlands that have a "significant nexus" to traditional 
navigable waters are "waters of the United States:" "if the wetlands, either alone or in combination with 
similarly situated lands in the region, significantly affect the chemical, physical and biological integrity of 
other covered waters more reading understood as 'navigable."' 3 Previous guidance read Justice 
Kennedy's language to apply to wetlands and limited the significant nexus tributaries to their higher order 
streams reach. 

The new guidance eliminates the reach concept and applies the significant nexus test to all tributaries, 
wetlands, and proximate other waters that are "in the same watershed." Currently "other waters" are 
detennined to be jurisdictional based on conditions that show their connections to interstate commerce. 
Additionally, waters may be aggregated and considered together, and if the category of water or wetland 
is determined to have a significant nexus to downstream waters, then each water or wetland in that 
category is considered a jurisdictional water of the United States. 

The draft interim guidance dictates that detennining what tributaries, wetlands, and other waters will have 
a "significant nexus" includes an analysis of the functions of waters to detennine if they trap sediment, 
filter pollution, retain flood waters, and provide aquatic habitat. A significant nexus is based on both 
hydrological and ecological effects. A hydrological effect does not require a hydrological connection. The 
ability to hold water is considered an effect on downstream waters because that function arguably reduces 
the chances of downstream flooding. Furthermore effects on the chemical integrity of a water body on 
downstream waters could be reason for asserting jurisdiction, because it could show the ability to reduce 
the amount of pollutants that would otherwise enter a traditionally navigable water or interstate water. 
Biological effects include the capacity to transfer nutrients to downstream food webs or providing habitat 
for species that live part of their lives in downstream waters. Under this interpretation, an isolated water 
body can be considered to have a significant nexus to downstream waters. Again, if the category of water 
or wetland is detennined to have a significant nexus to downstream waters, then each similarly situated 
water or wetland is considered jurisdictional, 

"Significant nexus" is defined as any relationship that is "more than speculative or insubstantial." This is 
not the same as requiring a nexus actually be significant. Again, because of the expansive nature of what 
can be included under the "significant nexus," the draft interim guidance is likely to encompass far more 
waters than have been previously included. The increased scope not only of"significant nexus," but of 

3 547 U.S. 71S, 780(2006) 
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what waters may be tested using this test, will likely allow the Agencies to assert jurisdiction far beyond 
current practice. 

Tributaries and Ditches: 
Like interstate waters, tributaries are considered jurisdictional under the Agencies' regulations, but do not 
have the extensive new definition given in this guidance. A tributary now has the physical definition of 
the presence of a channel with a bed and an ordinary high water mark. Additionally ditches, which were 
generally excluded under the current guidance, have been included as tidal ditches or non-tidal ditches 
newly defined as meeting one of the following: ( 1) the ditch is an altered natural stream, (2) the ditch was 
excavated in a water or wetland, (3) the ditch has relatively permanent flowing or standing water, (4) the 
ditch connects two or more jurisdictional waters, or (5) the ditch drains natural water bodies, such as a 
wetland, into a tributary system of a navigable or interstate water. The new standards for asserting 
jurisdiction over ditches utilize both the plurality opinion and the Kennedy significant nexus test. As the 
draft interim guidance asserts, many previously non-jurisdictional ditches will likely be deemed 
jurisdictional. 

The plurality opinion was clear that the Agencies' assertion of jurisdiction over ditches and ephemeral 
waters was incorrect. However, the draft interim guidance document allows the Agencies to use the 
plurality standard as a basis for asserting jurisdiction over ditches. Furthermore, the use of the Kennedy 
standard for asserting jurisdiction over tributaries ignores the fact that Kennedy was skeptical about the 
Agencies use of an ordinary high water mark as a presumption for asserting jurisdiction. While more 
detailed than previous guidance, the effect is the same: nearly everything that connects to a navigable 
water is jurisdictional. Both the plurality opinion and Kennedy rejected this assertion in Rapanos. 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 20460 

The Honorable Michael B. Enzi 
United States Senate 
Washington, D.C. 20510 

Dear Senator Enzi: 

SEP 3 0 2011 
OFFICE OF WATER 

Thank you for your letter of June 30,2011, to the U.S. Environmental Protection Agency (EPA) 
Administrator Lisa P. Jackson and Assistant Secretary of the Army for Civil Works (Army) 
Jo-Ellen Darcy regarding draft guidance clarifying the definition of"waters ofthe United States (WUS)." 
I understand your interest in the significant issues associated with the geographic scope ofthe Clean 
Water Act (CWA), which are so central to the Agency's mission of assuring effective protection for 
human health and water quality for all Americans. As the senior manager for the EPA's national water 
program, I appreciate the opportunity to respond to your letter. 

Recognizing the importance of clean water and healthy watersheds to our economy, environment, and 
communities, on April27, 2011, the EPA and the U.S. Army Corps of Engineers (Corps) released draft 
guidance that would update existing policies on where the CW A applies. I want to emphasize that this 
guidance was issued in draft and is not in effect. The agencies published the draft guidance in the Federal 
Register on May 2, 2011, and extended the public comment period until July 31, 2011. The guidance will 
not be made final until the EPA and the Corps review these comments and make any revisions to the 
guidance after careful consideration of all public input. 

It is also important to clarify that the draft guidance would not change existing requirements of the law 
nor increase the geographic scope of waters currently authorized under the law and interpreted by the 
Courts. The extent of waters covered by the Act remains significantly less than the scope protected under 
the law prior to Supreme Court decisions in SWANCC and Rapanos, and the agencies' guidance cannot 
change that. We believe that guidance will be helpful in providing needed improvements in the 
consistency, predictability, and clarity of procedures for conducting jurisdictional determinations, without 
changing current regulatory or statutory requirements, and consistent with the relevant decisions of the 
Supreme Court. 

I share your interest in proceeding with an Administrative Procedure Act rulemaking as soon as possible 
to modify the agencies' regulatory definition of the term "waters of the United States" to reflect the 
Supreme Court decisions in SWANCC and Rapanos. Rulemaking assures an additional opportunity for the 
states, the public, and stakeholders to provide comments on the scope and meaning of this key regulatory 
term. 

Internet Address (URL) • http liwww epa gov 
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Clean water provides critical health, economic, and livability benefits to American communities. Since 
1972, the CW A has kept billions of pounds of pollution out of American waters, and has doubled the 
number of waters that meet safety standards for swimming and fishing. Despite the dramatic progress ih 
restoring the health of the Nation's waters, an estimated one-third of American waters still do not meet the 
swimmable and fishable goals of the CW A. Additionally, new pollution and development challenges 
threaten to erode our gains, and demand innovative and strong action in partnership with Federal 
agencies, states, and the public to ensure clean and healthy water for American families, businesses, and 
communities. The EPA and the Corps look forward to working with the public, our federal and state 
partners, and Congress to protect public health and water quality, and promote the nation's economic 
security. 

I appreciate the opportunity to respond to your letter. I hope you will feel free to contact me if you have 
additional questions or concerns, or your staff may call Denis Borum in the EPA's Office of 
Congressional and Intergovernmental Relations at (202) 564-4836. 
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tlnitcd ~totc.s ~cnetc 
WASHINGTON, DC 20610 

June 26, 2009 

The Honorable Llsa Jackson, Admlnistl·ator 
U.S. Environmental Pl'Oteotiot\ AgellCY 
Ariel Rlos Buildlrtg, Mall Code: ·llOlA 
1200 Pennsylvania Avenue. N.W 
Washington, DC 20460 

Dear Admlnistratot· Jaoksort: 

No. 0128 P. 2 

We understand the EPA is evaluating its l'egulatory options for the management of coal 
combustion byproducts (11 CCBs11

) ftt\d plans to propose fede1'8l manageinent standa1·ds for CCBs 
by the end of the yetu·. This isst1e involves nn important component of the natloil1s ovorall 
energy policy. EPNs deoision could affect electricity cost$ from coal-flt•ed plants, the continued 
vlability ofCCB beneficial \1Se practtces (whlcbplay.t\ siguiflcanU:ol<' in the reduction of 
g1·eenhouse gases), and the ability of cet·taln power pbu1ts to •·e•nal~ h1 set·vlce, It is impo11ant, 
therefore, that the flnalmle reflect a hAl11nced ftpproach to ensul·e the cost-effective t\lftllagoment 
of CCBs that is protective of hilman health and the envhorunont, while also contlnuiog to 
promote and encolH'Pge CCB beneficial use. As explained below, we believe the fedeJ'I\1 
regulation of CCBs put·suant to RCRA's S\1btitle D non~ha~al'do\tl:l waste authority is the most 
appropriate option for mcotlng those important goals. 

As part of its evah1ation of this Issue, EPA has wisely sought lnp\tt from the States 
regarding their prefel·ences with t·espect to the tru·ee t·egulBtory optlons undel' cos'l.sidcration: (1) 
federal regulation of CCBs as ilOn-hnzardo\JS solid waste undel' RCRA S\1btltle D, (2) regulation 
as hazardo\IS wastes \mdel' RCRA Subtitle C, and (3) a hybrid appl'oach where CCBs WO\lld be 
l'egulated as hazardo\1s wastes with an exception fl'om hazardous wttste regulation for CCBs that 
Rl'e managed in confonnancc with specified stand.at·ds. 

We unde1·stand, thus far, appmxlmntely twenty (20) states, in additiotl to the Association 
of State and Terdtodal Solid Waste Managen11mt Offl~ials, bav:~ t:esponded to EPA's l'equest fo1· 
input on this issue and evoxy &~~te has taken the position thqt th~ b~st management option for 
regulating CCBs is pllrsuant to RCRA Subtitle D~ The States effectively argue they have the 
regulatory inft·astructure in place to ensure the safe managon\ent of CCBs Ui\det· a Sltbtltle D 
pl'Ogl'Rill and, eq~tally lmpo1'tant, make cleat' that regulating CCBs as hflzardous Wf\Ste would be 
enviromnent~lly cc)\mter-produotive because it would effectlv~ly end the benetlolal use ofCCBs. 
For the sarne rQasonsa the BIWil'Omnental Council of States ("BCOS 11

) has Issued a declaration 
expressly al'guing against the t·egulation of CCBs as hazardous· waste undet• RCRA. 

We respectfully suggest the \lnpnlmo\1S positlon ofinfo~·m~d StMQ agencies and 
associations should rtot be ignored as EPA evahlates its reil.llatQrY optio1;1~ fol' CCBs. Antong 
other things, the Bevill Amendment to RCRA dh·ects thatJ as part oflts declsion-1naking pl'Ocess 
for CCBs, EPA wUI consult With tile States "with a view towru:ds avoiding dupllcatlon ofeffott," 
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RCRA 8002(n). The States have made clear n~gulating CCBs undel' RCRA Subtitlo C 
would result in regulatory overkill and effectively end CCB beneficial uses. 

The States' position ls not surprJsJng since it reflects EPA's own conclusions on fom· 
separate occasions that CCBs do not wat'l'flnt hazardous waste. regulation. EPA has issued two 
fomtall'eports to Congt•ess .. in 1988 and 1999 .. concluding CCBs do not warrant hazardous 
regulation. Most recently, ht2000, EPA again determined the better ttpproach for regulating 
CCBs is "to develop national [non-hazardous waste] regulatlons unde1· subtitleD rathei' dum 
[hazardous waste reg\Jlatlons under] subtitle C., 65 Fed. Reg. 32214, 32221 (May 22, 2000). In 
reachipg this qecislon, EPA agreed with the States that "the regulatory infrastructure is generally 
in place at the state level to ensme adequate management of these wastes11 and regulating CCBs 
as hazardous "would adversely impnct (CCB] beneficial use." !d. at 32217, 32232. 

As wo know you appreciate, the impact on CCB beneficial use is anothel' statlttory 
consideratloll that EPA must considw· in evaluating it~ regltlatory options fol' CCBs. See RCRA 
§8002(n)(8); 65 Fed. Reg. at 32232. Both EPA and the States have recognized that regulating 
CCBs as hazardous waste would have au adverse impact ali CCB beneflclal use. As EPA 
reasoned in selecting the SubtitleD approach in its 2000 •·egulnto1·y detet·mlnation~ it did not 
want "to place pny \tnnecessary barders on the beneflclaluscs of [CCBs], because they conse1ve 
natmal1·esotll'ces, t•eduoe disposal costs and reduce the total amount ofwastes destined for 
disposal.., Jd. at 32232. 

In addition to l>!'Omoting inct'eased cca beneficial \lSe, a S\tbtltle D ~pptoach appears to 
be protective ofluunan health and the environntent, as EPA has ah·eady concluded that Shlte 
pl'ograms are in place to effectively regulate CCBs. !d. at 32217. A 2006 EPA/DOEl'epolt 
t'einforces this conclusion by confirming the recent developmont of even more robust state 
controls for CCBs. 

In light of the recent ash splfl disaster at the Tetmessee Valley Authority.• a Klniston 
facility, we ce1·tatnly understand the EPA l'lllslng concems about the handling and stotage of 
CCBs. We believe ~ppropl'iate precautions sho~dd be taken ~y alt t·esponslble operators, that 
pat1ies who have vlolated regtdations ~hould be held accountable, and the public health and 
welfare should be protected. However, in light of how states and the EPA have hlstorlcally. 
t!pproached the 1·egulation ofCCBs, we respectfully urge the EPA to WOl'k olosely with the States 
In deJiberatlng regulations f91' the best man~gement of coal comb\tStion bypro ducts and glve 
thoughtful consideration to developing a performanc~based federal program for CCBs under 
RCRA's SubtitleD non-hazatdobs waste authority. 

Thank yo1.1 for your ~onsideratlon of O\U' views. 

,k~ 
Kent Comad 
United States Senate 

Sincerely, 

~~,...,....., 
Sam Bl'ownbaok 
United States Senate 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 20460 

The Honorable Michael B. Enzi 
United States Senate 
Washington, D.C. 20510 

Dear Senator Enzi: 

JUL 3 0 2009 

OFFICE OF 
SOLID WASTE AND 

EMERGENCY RESPONSE 

Thank you for your letter of June 26, 2009, expressing your interest in the U.S. 
Environmental Protection Agency's (EPA) pending rulemaking governing the management of 
coal combustion residuals (CCR). In your letter, you urged the agency to work closely with the 
states as we consider options to safely manage CCR. 

EPA intends to issue a proposal before the end of this calendar year. EPA has been 
meeting with state associations to understand their member's perspectives, and to generally share 
the options under consideration by EPA. We will include your letter, as well as those EPA has 
received from the states, in the docket for the rulemaking. 

Again, thank you for your letter. If you have further questions, please contact me or your 
staff may call Amy Hayden, in EPA's Office of Congressional and Intergovernmental Relations, 
at (202) 564-0555. 

Sincerely,, 

lntemet Address (URL) • http://www.epa.gov 
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OFFICES: 

Gillette 307~82~268 

Cheyenne 307-772-2477 
Casper 307-261~572 

Cody 307-527-9444 
Jackson 307-739-9507 
D.C. 202-224-3424 

~nittb ~tatts ~tnatt 
website enzi .senate.gov WASHINGTON, DC 2051(}....5004 

Steve Johnson, Administrator 
Environmental Protection Agency 
Ariel Rios Building 
1200 Pennsylvania Ave, NW 
Washington, DC 20460 

Dear Administrator Johnson: 

May 1, 2008 

MICHAEL ENZI 
WYOMING 

COMMITTEES: 

Health, Education, 
Labor and Pensions 
Ranking Member 

Banking, Housing and 
Urban Affairs 

Small Business 

Budget 

I have been made aware of the development of the Pre-Ignition Catalytic Converter 
technology. It is my understanding that this technology can be installed on vehicles to 
improve fuel economy. I have enclosed a scanned copy of a website describing the 
technology. In the description, it explains that the Agency has not approved its use. I 
would appreciate more information on the Agency's assessment of this technology and 
any regulatory issues that may impact the use of this technology. I look forward to 
seeing your response. 

Sincerely, 

~{' 
Michael B. Enzi 
United States Senator 

MBE:cml 
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It 011 tile ,.,._yr The ruson for that 11 that In order to 
Install the PICC, we have to remove your existing ractory 
catalytic converter and re-program tM current emissions 
control system (your on-board computer). 

If vou moct1rv th8 factory system that 1s called "t:ampertng• 
and It Is very, very Illegal according to federal law. In order to 
legally modifY low mileage and very polluting vehicles and 
rm~ke them high mileage and non polluting vehicles It wtll 
require either that the Pre Ignition catalytic Converter be 
accepted as 1 replacament for the existing catalytic converter 
or a new law be enacted and PHSed by the US Congress 
allowing our PICC emissions conb'ol system to be Installed on 
v.hldls. If the EPA would t11st our PICC. theV could approve It 
• a repiiC*nent for the rectory c:atalyttc converter. We could 
then begin the dlstrtbutton of the answer tD Amer1al's mobile 
energy probtem. So, It Is either up to 'the Environmental 
Protec:tSon Agency, the us COng,.., or 1 significant number 
of you •w. ,. ,...,_. liD CIDINCt th .... eu.tlon. 

The problem we face Is ht the EPA has totally Ignored 
ua, and our tachnoloQIM, tor veers. We c:an only ...,.,. that 
11 happening on behalf ot big oil Mid car manufec:turtno 
~nmrests. Not tufty bumlng the ftlel II obviously c:rltlcel for full 
aiel and ullng unbumed fUel t:D destroy engines certainly 
drtves new car Ales. We have trted tD get the EPA to evaluate 
our technology tD no avail. 

Those of you who have been fQI!owlnq ua (or 1 while know 
that two years ago President Bush sent his energy advisor 
"(who was In charve of ftndlng alternative renewable energy 
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ablic Debut oftbe Pre Ignition Catalytic Coovorter 

deYk:es) to our fadnty to spend the day with us. The question 
wu; What could Clley do 1o ,.,, u•'l 'the President's 
ldvfsor agreed tD get the white house Involved In sporwor1nv 
a presentation ln DC In whld\ they promlled that the top 
OlftdMS of the EPA end the DOE would be present, as well as 
the major media, and they would get the EPA to test our 
technology. 

When the Republicans 1o1t the Houle lll1d Senate that 
somehow Jeopardized the presentation. A follaw up vlllt to 
our fadllty with an advisor from 6tQ8E (supposedly also 
.,onsored by the white house) resulted In a nan around that 
ftgfly ended at the Pen~. We will not ..... with the 
lltl'lllltryl Bath rl ttwse Presidential advisors Indicated that 
they were very lrnprellld With our technologieS. 

Hearing rA the largest renewable energy show In the world, 
the WIRE<: 2008 Eyent, ....._. bJ the w .. l 
...,.,.....m, we Invited oui'SIIYel to lt\IS event and 
lntraduced the very ftrst PICC modified ¥lhlde to the worid. 
We diJCuued the pnK:eSS rl the Pre Ignition eat.lytlc 
CDnverter technology llf'ld offered to have the EPA test lt. We 
encouraged thole In the aowd to coen::e, request, or other 
wile encaurege the EPA to test aur d8Yic:e • 
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Some of those who attended our presentations did try to 
get the EPA (who had a booth at the event) to respond. One 
mechanlall engineer who was sure he could get them to 
respon<J wu told by the EP~ that If we reelty wented our 
technology to be tested Ill we needed to do was to fonn a 
relationship with the Ford Motor Company and Ford would 
Clii'Uinly know how to get it tested. That Just served to 
axnpound our skepticism. Why would we n-.1 • 
Nlatlonahlp with • major auto manuflldurw Ju.t to get 
our wortd uv1nt1 device tMIM? 

We are flUng ali the forms and taking the usual rout. 
through the EPA approval proc:eu, but we we not hopel'ul thlt 
they will be motlvltecl to expedite any testing on our behalf. 
We also met 1 lobbyist who Is c:onnec:ted In Conur-a 
concerning renewable energy Juues. She tells us we should 
get 1 congreuiOnal representative tD champion our cau• and 
have enother privata mMtlng with congress to which we will 
bring our technology for testing. We wiD test the PICC 
technology our"llllves for them at that meeting, end they can 
also haVe any Independent party they want present to test It 
as well. 

When we melee our clean air point tD them, they can give 
us permlalon to take It on the hlghw8y and prove the fuel 
llftlc:lency a well. We ren our englna on stationary 
dynlrnometw t.t:s, so we elreldy know how etrk:llnt they 
are. We have never been ellowed tD tast the procas und.
actuel !'Old conditions. To drtve this on 1 pubtlc hlghwlt'f, 
~rwlll, would be Illegal and the punishment II aevere 
($250,000 per Incident). 

We are wortclng to cause this event In Congress to happen 
a soon 11 polllble. It would be helpful for you to _... 
your rep,...tatf._ • copy of pur ,_ rw!HM on our 
behllf to try to get them lnvoiYed In this Important Issue. As 
saon u we can g« approval, we can oft'er you 1 !KC 
u~radl Quote for your vehicle and you can d111Stlcally reduce 
your dependenca on the price of fUel AND end etl the pollution 
trom your vehlde. · 

An upclded exp .. ntlon of the PJCC proceu: 

In order to show you how excitinG this technology 11 we wtn 
explain even more of how It works "-vond whet was orta~n•ty 
revealed In our promQtlonal VIdeo. The following Is the 
presentation of our Pre Ignition C.talytlc: Converter 
technology at the WIREC event. 

letting up tiMI 'ftlllcle: 
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.......... -~ -- - __ ... -- ·--

The complete PICC tadtnology c:Qnlllts of a t... ..... pror=••· The first stllp Is to Install the Hyd")-A•sfst fuel Cel 
Jdt. Aa we expllln the PICC pnx:esa you will see why "* 
ftrllt ..., .. • hnportllnt. So, ftrst I wm brtefty explain the 
HAFC tiiChnoJogy. A fUel cell filled with water Is hooked up to 
the bMtery end ~erged with caustic. The elec:trfc:fty Ionizes 
the wllblr .nd the hydrogen and axyven are separated. The 
monatomic hydrogen and oxygen Is lnjectad Into the air 
Intake end miXes with the fUel when It Is bumed. 

MJT (Masuchusetts Institute of Technology) hal completed 
studies on how monatomiC hydrogen can be used to lnaase 
the name spread an the bum e~UIIng the fUel to bum more 
fully. The monatamlc oxygen mere- the Cdlne ltMII d the 
fuet, and mikes a rfc:her fuel. WhM fuel Is emtc:hed It aan be 
•~eenect our- lftd less Is used ror the same power output. In 
addition to using water gas ror ttl .. ~. our 'HAFC 
COVallzer"' II used to break the covalent bonds d the fUel end 
make It eesler to bum. Gasoline II very complex rnolea.~larty 
and very compAISHd 11 a fuel, 

A vaportzer u• the hHt hm the engine to help vaporize 
the fuel end magnets .,.. used tD also somewhat IoniZe the 
fuel. The whole process serves to get: far more d the fuel 
burned than usual, end that Improves mlluge and decreases 
pollUtants dramatically. The HAFC process Is currently legal, 
because the emissions control system ~nd exhaust are not 
touched. We expertenced an averaQe Increase In fuel economy 
of pretty dole to double mileage In the nrst 24 vehldes we 
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.. . . Jnalllld ONLY our HAFC ldt on . 

The FIRST STEP In the process Is to modify the car to the 
HAFC technoloft. Many of the smaller four cylinder vehldes 
have Hll'l over 100 mHes per gallon highway with the HAFC 
alone and will actually Ave 10 much that It wUI not be worth 
upgrading them to the PICC. Now let us explain the Pre 
Ignition Cetllytlc Converter and you will see how the two 
technologieS fit tagether. 

To Install the PICC, the alstlng Clltlllytlc converter MUST 
come off (that Is a~mntly Illegal to do.) The PICC ruc:tDr Is 
sHced right where the catalytJc converter was. For a grut 
explanation of how the Pre Ignition Cltalytlc Converter 
proc:ea turns ordinary fuel Into plasma, wltdJ the PICC video. 
Once the pluml hit been rMde, we could· Inject that Into the 
engine process and lncruM mileage, but the plasma exhaust 
would stfU emit pollutants In the form or NOX and we are 
environmentalists so we cannot anow thlt. 

The next step of the process we hiiYtl not discussed on our 
web sft8 or on the video presentatiOn 11 a major part or the 
total ~· We have reported that our mileage tat (fnHn 
20mpg to 180 mpg) on the statiOnery dynamometer under 
lolld condlttons went from 18 pounds of fuel per hour to only 
two pounds of fuel per hour (nine time. • ef'fldent.) That 
has been dlflla.llt for some people to understand. 

That would mean the standard process would have to have 
been Inordinately tnetlldent. But, we are actually taking the 
regular gasoline that Is rormu!Med by the nlflner and sold to 
the consum• and then, after we tum It Into a plasma state, 
we InjeCt ttMt piHma lntD Mother double tank pi"'CCISS ttHit 
r.,.,. the fuel. Ordln8ry gasoline bums It an et'ftdency of 
about 1ft In Its original c:cncentratlld, molecularty 
sophisticated, comPKt state. What we are doing Is reforming 
the fuel Into a cltfvent fuel tNit Is methane, ethane, butane, 
propane, and even some pentane. 

Even though the reformed fuel contains the same amount 
of molecules as what was In the regular gasoline, when It Is 
reconftgured, It OCOJples 1 greater votume. We can tum one 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, D.C. 20460 

The Honorable Michael B. Enzi 
United States Senate 
Washington, D.C. 20510 

Dear Senator Enzi: 

MAY 3 0 2008 

OFFICE OF 
AIR AND RADIATION 

Thank you for your letter of May 1, 2008, to the U.S. Environmental Protection Agency 
(EPA) concerning the Pre Ignition Catalytic Converter (PICC) marketed by Dutchman 
Enterprises. 

Dutchman Enterprises claims that the PICC, in combination with another device, the 
Hydro-Assist Fuel Cell (HAFC), significantly improves vehicle fuel economy. I should note that 
EPA has a long-standing program in place to evaluate aftermarket fuel-saving devices. This 
program, commonly identified as the "511 Program," is a voluntary program to evaluate the fuel 
economy claims of such devices. Regulations describing this program are located at 40 CFR 
Part 610. More information about the 511 program can be found at the following web site: 
www.epa.gov/otag/consumer/b00003.pdf. Dutchman Enterprises has not contacted EPA to 
evaluate any of their aftermarket devices. 

Regarding the PICC device, because this is a catalytic converter replacement, special 
rules apply. The Clean Air Act prohibits tampering with emission controls on certified motor 
vehicles. Because the PICC would replace the existing catalytic converter on a vehicle, it could 
be considered tampering. There are tampering enforcement exemptions for installing 
aftermarket catalysts that meet specific performance and durability standards. However, these 
exemptions are not intended to allow the replacement of properly operating original equipment 
catalytic converters under warranty, because the exemption criteria allow for less expensive 
catalytic converters that do not perform as well as original equipment catalysts. Therefore, such 
aftermarket catalysts can only be installed on vehicles that are no longer covered by the original 
catalytic converter warranty (8 years or 80,000 miles) and if the catalyst has failed. The PICC 
could be legally installed only under those conditions and if the aftermarket converter 
performance and durability requirements are met. 

We note that the Dutchman Enterprises web site also states that the PICC installation is 
part of a two-step installation. They state the HAFC kit must be installed first. Depending on 
how the HAFC system works, there is a risk of a tampering violation regarding the installation of 
that device. In general, any aftermarket device or system is considered tampering unless there is 
a reasonable basis to conclude that emission levels are not increased. Reasonable basis usually 
means that the device or system is tested on a vehicle using the same testing procedures as was 
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used to certify the vehicle. I am enclosing a document that provides guidance about aftermarket 
parts and tampering. There are also regulations available to allow aftermarket part manufactures 
to voluntarily certify the part with EPA. The installation of a certified part under this program 
would not be considered a tampering violation. The reference for that program is contained in 
the enclosed guidance document. 

Again, thank you for your letter. If you have further questions, please contact me or your 
staff may call Diann Frantz, in EPA's Office of Congressional and Intergovernmental Relations, 
at 202-564-3668. 

Sincerely, 

Robert· J. eyers 
Principal Deputy Assistant Administrator 

Enclosure: May 11, 2004 Guidance Letter on Aftermarket Parts 



tinittd ~tates ~matt 
WASHINGTON, DC 20510 

The Honorable Bob Perciasepe 
Acting Administrator 
U.S. Environmental Protection Agency 
1200 Pennsylvania Ave, NW 
Washington, D.C. 20460 

Dear Acting Administrator Perciasepe: 

April 23, 2013 

The Envirorunental Protection Agency (EPA) has indicated that it plans to move forward 
with a formal rulemaking to clarify the definition of "waters of the United States" under the 
Clean Water Act (CWA). 1 We understand that the agency has yet to determine whether it will 
go forward with finalizing the proposed guidance in addition to the rulemaking or choose to 
conduct only a rulemaking.2 As you know, this rulemaking is of extreme significance, as the 
scope of the final rule will indicate whether EPA intends to redefine when isolated wetlands, 
intermittent streams, and other non-navigable waters should be subject to regulation under the 
CWA. 

We write to express continued concern over the possible finalization of the proposed 
guidance. We request that you formally withdraw the draft guidance sent to Office of 
Management and Budget (OMB) in February 2012, and redirect the agency's finite resources.3 

The draft guidance promulgated in 2011, if finalized, could expand the scope of the waters to be 
regulated beyond that intended by Congress. Moreover, leaving the guidance in place would 
further frustrate any potential rulemaking process. Given the significance of redefining 
jurisdictional limits to impose CWA authority, a formal rulemaking process provides a greater 
opportunity for public input and greater regulatory certainty than a guidance document. 

With regard to the rulemaking, we ask that you stay within the confines of current law 
and eschew attempts to expand jurisdiction beyond the intent of Congress. Any rulemaking 
should identify limits to EPA's jurisdiction under the statute consistent with those articulated in 
the Supreme Court decisions of SWANCC and Rapanos.5 In both of these cases, the U.S. 

1 Clean Water Act Defmition of "Waters of the United States," 
http://water.epa.gov/lawsregs!guidance/wetlands/CWAwaters.cfm. 
2 Fate Of Controversial Guide Seen As Key To Rule Clarifying CWA Scope, lnsideEPA.com, Mar. 8, 2013, available 
at http:/ /ins i deepa.com!W ater-Po Iicy-Report/Water-Po Iicy-Report-03/ I I /20 13/fate-o f-controversial-guide-seen-as
key-to-rule-clarifying-cwa-scope/menu-id-127 .html. 
3 Draft Guidance on Identifying Waters Protected by the Clean Water Act (May 2, 2011), available at 
http://water.epa.gov/lawsregs/guidance/wetlands/upload/wous_guidance _ 4-20 ll.pdf. 
4 Solid Waste Agency ofNorthem Cook County. v. U.S. Army Corps of Engineers, 531 U.S. 159 (2001). 
~ Rapanos v. United States, 547 U.S. 715 (2006). 



The Honorable Bob Perciasepe 
April23, 2013 
Page 2 of 4 

Supreme Court made it clear that not all water bodies are subject to federal jurisdiction under the 
CW A. Any proposed rule should reflect this principle. 

As you are aware, several recent cases indicate that the courts remain critical of EPA's 
efforts to expand jurisdiction or aggressively exercise the agency's enforcement powers. For 
example, in March 2012 the Supreme Court unanimously rejected EPA's position that a 
compliance order issued under the CWA was not final agency action subject to judicial review.6 

More recently, the District Court for the Eastern District of Virginia held that EPA lacks 
authority under the CWA to establish a Total Maximum Daily Load (TMDL) for the flow of a 
non-pollutant (i.e., stormwater discharges) to regulate pollutant levels of an impaired water 
body.7 Just last month, the Supreme Court again thwarted attempts to expand jurisdiction when 
it held that the flow of water from an improved portion of a navigable waterway into an 
unimproved portion of the same waterway does not qualify as a "discharge of a pollutant" under 
the CW A. 8 These cases demonstrate the readiness of the courts to ensure that EPA does not 
abuse the statutory and regulatory authority granted to it by Congress. 

Accordingly, we request that you formally withdraw the proposed guidance and proceed 
with a formal rulemaking process. In conducting this process EPA should not attempt to expand 
its statutory authority beyond that intended by Congress. The final rule should reflect the 
principles promulgated in recent case law and identify limits on the agency's jurisdiction under 
the CWA. 

Sincerely, 

David Vitter 
U.S. Senator 

Boozrnan 
U.S. Senator 

6 Sackett v. EPA, 132 S.Ct. 1367 (2012). 
:Virginia Dep't ofTransp. v. EPA, No. 1:12-CV-775, 2013 WL 53741 (E.D.Va. 2013). 

Los Angeles County Flood Control Dist. v. Natural Res. Def. Council, Inc., 133 S.Ct. 710 (2013). 

v 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 20460 

The Honorable Michael B. Enzi 
United States Senate 
Washington, D.C. 20510 

Dear Senator Enzi: 

JUN 1 9 2013 

OFFICE OF WATER 

Thank you for your April 23, 2013, letter to the U.S. Environmental Protection Agency Acting 
Administrator Bob Perciasepe expressing your concern regarding potential issuance ofthe EPA and the 
Department ofthe Army (Army) guidance clarifying the scope ofthe Clean Water Act (CWA) 
jurisdiction. I understand your interest in this important issue. 

There is an urgent need to clarify the geographic scope of protections provided under the CW A. The 
EPA and Army issued joint guidance in 2008 to provide consistent procedures for identifying 
jurisdictional waters under their regulations after the Supreme Court decisions of SWANCC and 
Rapanos. The 2008 guidance, however, has created uncertainty, raised costs, and contributed to delays 
for those asking whether or not particular waters are covered by the CW A. In response to these 
problems, the EPA and the U.S. Army Corps of Engineers developed new guidance as a timely interim 
step to address the need for improved procedures. Our long-term goal is to revise our regulations to 
provide a more comprehensive and effective solution under the Administrative Procedures Act and 
consistent with the CW A and Supreme Court decisions. The agencies' guidance is now undergoing 
interagency review at the Office of Management and Budget. In the meantime, we are also working to 
prepare a joint notice of proposed rulemaking for public notice and comment. No final decisions have 
been made on the schedule for either issuance of final guidance or initiation of a notice and comment 
rulemaking process. 

The agencies share your perspective regarding the importance of waters of the United States' rulemaking 
and agree that such rulemaking may not extend jurisdiction beyond that established by Congress under 
the law as clarified by Supreme Court decisions in SWANCC and Rapanos. As you correctly point out, 
not all waterbodies are subject to protection under the CW A. We believe, however, that the 2008 
guidance is unnecessarily vague and confusing, creating avoidable problems in the process of 
identifying which waters are covered by the CW A. We are eager to respond to these problems in a 
timely, scientifically valid, and transparent process under the law. 

We are pleased that the courts have consistently upheld the agencies' decisions regarding the scope of 
CWA jurisdiction and it is our intent to continue to implement our responsibilities in a fair, scientifically 
appropriate, and legally defensible manner. I would emphasize that neither of the court decisions 
identified in your letter, Sackett and Virginia Department ofTransportation, involved a challenge to an 
EPA determination regarding the geographic scope of CW A protections. 
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Again, thank you for your letter. If you have further questions, please contact me, or your staff may call 
Denis Borum in the EPA's Office of Congressional and Intergovernmental Relations at (202) 564-4836. 

Sincerely, 

Nancy K. Stoner 
Acting Assistant Administrator 
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tlnitcd ~tatcs ~cnatc 
WASHINGTON, DC 20510 

The Honorable Bob Perciasepe 
Acting Administrator 
U.S. Environmental Protection Agency 
1200 Pennsylvania Ave, NW 
Washington, D.C. 20460 

Dear Acting Director Perciasepe: 

June 4, 2013 

The Environmental Protection Agency (EPA) released farm information for 80,000 
livestock facilities in 30 states as the result of a Freedom of Information Act (FOIA) request 
from national environmental organizations. It is our understanding that the initial release of data 
contained personal information that was not required by the FOIA request for ten states including 
Arizona, Colorado, Georgia, Indiana, Illinois, Michigan, Montana, Nebraska, Ohio and Utah. 
This release included names and personal addresses. EPA redacted the initial data and resent the 
data only to realize they had again sent out personal information for Montana and Nebraska. 

We are writing today to express concern regarding the sensitivity of the data that was 
released. Unlike most regulated facilities, farms and ranches are also homes and information 
regarding these facilities should be treated and released with that understanding. We also 
understand there are additional concerns regarding biosecurity and the safety of our food supply. 
It is our expectation that EPA will conduct a thorough review of their FOIA policies in relation 
to sensitive agriculture producer data. 

Finally, we have several outstanding questions regarding the data that was released and 
your process. 

I. When EPA proposed making similar data available last year through the National 
Pollutant Discharge Elimination System (NPDES) Concentrated Animal Feeding 
Operation (CAFO) Reporting Rule, the Department of Homeland Security and the 
Department of Agriculture expressed concern due to the biosecurity and producer 
security implications. This proposal was later withdrawn. Since these agencies have been 
engaged on the issue in the past, did the EPA consult with the Department of Agriculture 
or the Department of Homeland Security at any point throughout this process? 

2. We understand that some of the livestock operations whose data was released did not 
meet the threshold to be qualified as a CAFO. Under what authority did you release this 
data? Did the FOIA specifically request this data? If not, why was this data released and 
why was this information not redacted with the other unnecessary data? Why did EPA 
collect data on small farmers under the CAFO threshold in the first place? What 
environmental concern does the EPA have that justifies collecting data on farmers who 
may only have a few animals? As an example, the information EPA compiled on Iowa 
fanners included the information on an individual who had one pig, and another 



individual who had 12 horses. These are just two examples of individuals included in the 
80,000 farms that have only a few animals; there are examples in other states of this type 
of data collection as well. What purpose is served in collecting data on people who only 
have a few animals? 

3. What does the EPA plan to do in the future to ensure that agricultural data is protected? 

Thank you for your attention to this matter, we look forward to your response. 

Sincerely, 

a~ 
J.6~~~ 

f2CI 

-





UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 20460 

The Honorable Michael B. Enzi 
United States Senate 
Washington, D.C. 20510 

Dear Senator Enzi: 

JUL 1 5 2013 
OFFICE OF WATER 

Thank you for your letter of June 4, 2013, to the U.S. Environmental Protection Agency expressing 
concerns about the EPA's recent release of data on concentrated animal feeding operations pursuant to 
the Freedom of Information Act. 

The EPA treats with utmost seriousness the importance of protecting the privacy of Americans 
recognized by the FOIA, the Privacy Act, and the EPA's Privacy Policy. In recognition of the concerns 
raised by the animal agricultural industry, the EPA engaged in an exhaustive review of the EPA's FOIA 
response to determine whether, as the agency had understood, the information the EPA released is 
publicly available, and whether any revisions to the agency's determination to release the information is 
warranted under the privacy exemption (Exemption 6) of the FOIA. 

As a result of this comprehensive review, we have determined that, of the twenty-nine states 1 for which 
the EPA released information, all of the information from nineteen of the states is either available to the 
public on the EPA's or states' websites, is subject to mandatory disclosure under state or federal law, or 
does not contain data that implicated a privacy interest. The data from these nineteen states is therefore 
not subject to withholding under the privacy protections of FOIA Exemption 6. The EPA has determined 
that some personal information received from the ten remaining states2 is subject to Exemption 6. 

The EPA has thoroughly evaluated every data element from each ofthese ten states and concluded that 
personal information- i.e., personal names, phone numbers, email addresses, individual mailing addresses 
(as opposed to business addresses) and some notes related to personal matters- implicates a privacy 
interest that outweighs any public interest in disclosure. 

We amended our FOIA response to redact portions of the data provided by these ten states. The redacted 
portions include telephone numbers, email addresses, and notations that relate to personal matters. They 
also include the names and addresses of individuals (as opposed to business facility names and locations, 
though facility names that include individuals' names have been redacted). We believe that this amended 
FOIA response continues to serve its intended purpose to provide basic location and other information 
about animal feeding operations, in order to serve the public interest of ensuring that the EPA effectively 

1 The twenty-nine states are: Alabama, Arkansas, Arizona, Colorado, Florida, Georgia, Iowa, Illinois, Indiana, Louisiana, 
Maryland, Maine, Michigan, Missouri, Montana, North Carolina, North Dakota, Nebraska, New Jersey, New York, Ohio, 
Oregon, Pennsylvania, South Dakota, Tennessee, Texas, Utah, Wisconsin, and Wyoming. 
2 The ten remaining states are: Arizona, Colorado, Georgia, Indiana, Illinois, Michigan, Montana, Nebraska, Ohio, and Utah. 
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implements its programs to protect water quality, while addressing the privacy interests of the agricultural 
community. 

The EPA has delivered the amended data to the FOIA requestors, and has also provided copies to 
representatives ofthe animal agricultural industry. In addition, EPA requested that the previous data 
releases be returned to the agency, and all original requestors subsequently complied with this request. 
The agency has asked agricultural stakeholder groups to report to the EPA if any activities happen on 
their farms that they believe directly resulted from this FOIA release. 

The information that was released pursuant to the FOIA requests contained information on both AFOs 
and CAFOs. Though the EPA's request to states only pertained to information on permitted and 
unpermitted CAFOs, some states also provided information on additional animal feeding operations. 
Animal feeding operations are defined differently by the EPA and by each individual state. For instance, 
sometimes the term AFO is used to mean all livestock operations regardless of size, and sometimes it is 
used to mean only small operations. Similarly, sometimes the term CAFO is used to mean all livestock 
operations regardless of size, and sometimes it is used to mean only large operations that meet federal 
animal unit thresholds. 

Our understanding was that the FOIA requestors were asking us for all of the releasable animal feeding 
operation information the agency had collected from the states regardless of how the EPA or the states 
would categorize it. Accordingly, the EPA gave the requestors all the releasable data the states gave the 
agency. One FOIA request stated "all records relating to and/or identifying sources of information about 
CAFOs, including the AFOs themselves, and the EPA's proposed and intended data collection process 
for gathering that information.3

" Two other FOIA requests stated "all records ... relating to EPA's 
withdrawal of the proposed NPDES CAFO Reporting Rule ... ," including, "any records providing factual 
information concerning the completeness, accuracy, and public accessibility of states CAFO 
information ... 4" 

As your letter reflects, the EPA initially proposed a rule that would have required CAFO owners to 
submit information about their operations to the agency. As part of the inter-agency review process, the 
U.S. Departments of Homeland Security (DHS) and Agriculture (USDA) provided comments to the 
proposed collection rule. It is through this inter-agency process that the EPA engaged with both DHS 
and USDA. 

The agency is working to ensure that any future FOIA requests for similar information are reviewed 
carefully to ensure that privacy-related information is protected to the extent required by FOIA. More 
specifically, key leaders in our Office of Environmental Information and FOIA experts are developing 
training for all agency employees, including those in the Office of Water (OW), on the agency's 
obligations under the FOIA and responding to FOIA requestors. The training will focus on all aspects of 
processing a FOIA request, including how to properly safeguard information that may be exempt from 
mandatory disclosures, and will become a regular practice to agency personnel. 

3 FOIA request from Eve Gartner ofEarthjustice. Dated September 11,2012 
4 FOIA request from Jon Devine ofNRDC and Karen Steuer of Pew. Dated October 24, 2012 



Again, thank you for your letter. The EPA is committed to conducting its activities with the highest legal 
and ethical standards and in the public interest. If you have further questions, please contact me or your 
staff may call Greg Spraul in the EPA's Office of Congressional and Intergovernmental Relations at 
202-564-0255. 

Sincerely, 

Nancy K. Stoner 
Acting Assistant Administrator 



Qrnngre.a.a nf t}Je l!tniteb ~tate.a 
llla.aqington, IQL 2D515 

The Honorable Lisa P. Jackson 
Administrator 
Environmental Protection Agency 
Ariel Rios Building 
1200 Pennsylvania Avenue, N.W. 
Washington, DC 20460 

Dear Administrator Jackson: 

February 16, 2010 

Wyoming and other western states face a potential grasshopper infestation this summer the magnitude 
of which has not been seen in 25 years. In light ofthis, we write to seek the Environmental Protection 
Agency's (EPA) proactive assistance in ensuring that farmers and ranchers have access to the full 
panoply tools to combat the possible grasshopper infestation. 

According to United States Department of Agriculture (USDA) surveys, many areas in the west 
experienced much higher grasshopper populations in the summer of 2009 than were anticipated. In 
fact, the grasshopper population in some areas was quadruple the level normally considered by pest 
coordinators to be a strong indicator for the use of chemical control methods. Many livestock 
producers in our state suffered significant economic loss as a result of last summer's grasshopper 
infestation. 

While 2009 was a difficult year, forecasts for the summer of 20 I 0 show that the infestation could be 
worse and more widespread. Forecast maps indicate that 160 million acres ofwestem lands will be 
impacted by grasshoppers. The resulting damage to crops and livestock forage could be catastrophic. 
An infestation of this severity has not been seen since 1985, a year when the USDA's Animal and 
Plant Health Inspection Service (APHIS) treated over 20 million acres of public rangeland for 
grasshoppers. 

In addition to cooperative work on public lands, private landowners are also in dire need of federal 
assistance to combat the coming plague. Unfortunately, the most successful chemical treatment for usc 
on wheat, Thimet, which was previously labeled for use on wheat, is not currently labeled for that 
purpose. The Federal Insecticide, Fungicide and Rodenticide Act (FIFRA) provide mechanisms to 
allow for extra-label use of pesticides in the case of a crisis or special local need. While both of these 
mechanisms grant states authority to either add uses to pesticides, or request the necessary label change 
from the EPA, we respectfully urge you to take whatever proactive steps are necessary to ensure 
farmers and ranchers stand a fighting chance this summer against this infestation. 

Thank you for your early attention to this pending crisis, and we look forward to your timely reply. 

Sincerely, 

~cha~ 
PRINTED ON RECYCLED PAPER 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 20460 

The Honorable Mike Enzi 
United States Senate 
Washington, D.C. 20510 

Dear Senator Enzi: 

APR- 6 2010 

OFFICE OF 
PREVENTION, PESTICIDES AND 

TOXIC SUBSTANCES 

Thank you for your letter ofF ebruary 16, 20 I 0, to Administrator Lisa P. Jackson of the 
U.S. Environmental Protection Agency (EPA) also signed by Senator Barrasso and 
Congresswoman Lummis. Your letter expresses concern regarding a potential grasshopper 
infestation this summer in Wyoming and other western states. Administrator Jackson asked me 
to respond to your letter as my office is responsible for the regulation of pesticides in the United 
States. I appreciate the opportunity to address the issues you have raised in your letter. 

While we are aware that grasshopper infestations may be more widespread this year, we 
have not heard from any state or federal agencies regarding the existence of an emergency 
situation. However, based on the concerns expressed in your letter, I have asked EPA's Office 
of Pesticide Programs to contact the State ofWyoming's Department ofEnvironmental Quality 
to determine if a Section 18 is under development and to ensure we are prepared to take 
appropriate steps to address an impending emergency in a timely fashion. 

I also want to address your comments regarding a possible emergency situation that 
would require use of the pesticide Thimet as a tool to control grasshoppers infesting wheat. As 
you may know, Thimet is an organophosphate pesticide, which is a class of agricultural use 
pesticides that affect the functioning of the nervous system. Any request for an emergency 
exemption under the Federal Insecticide, Fungicide and Rodenticide Act must meet the safety 
standard set by the Food Quality Protection Act. This would require an extensive review, 
including aggregate and cumulative safety evaluations to ensure a safety finding that is 
protective of the food supply, before making a final decision on the emergency exemption 
request. 

The Agency stands ready to work with any requests to address emergency pest situations 
and to discern whether the Agency can support a proposed pesticide use with a safety finding. 
Again, thank you for your letter. If you have further questions, please contact me or your staff 
may call Ms. Christina Moody in the Office of Congressional and Intergovernmental Relations at 
202-564-0260. 
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The llonorable Lisa Jackson 
Administrator 
U.S. Environmental Protection Agency 
1200 Pennsylvania A venue, N. W. 
Washington, D.C. 20460 

Dear Administrator Jackson: 

linitcd ~tarrs $cnatr 
WASHINGTON, DC 20510 

December 14,2012 

We write to express our concerns regarding the Environmental Protection Agency's (EPA) proposal for more 
stringent tine particulate matter (PM2 5) air quality standards. The proposed PM2 5 Rule would impose significant 
ne\v economic burdens on many communities, hurting workers and their families just as they are struggling to 
overcome di f'ticult economic times. Moreover, we are concerned, especially in light of the substantial scientific 
uncertainties involved. that EPA has agreed to finalize the PM2 5 Rule in an unreasonably short amount oftime. 

We note at the outset that EPA data shows this country is breathing the cleanest air in thirty years. Efforts to 
implement current PM; 5 standards arc not only ongoing- they continue to show results. Tremendous work at the 
local. state, and federal levels has cut PM2.s emissions by 1.1 million tons per year since 2000, a 55% reduction. Air 
quality has shown commensurate improvement. with PM2 5 concentrations dropping an average of 27%. States and 
EPA should be commended for this success under the current standards. However, the Agency's proposal to lo\Ver 
those standards threatens numerous counties with non-attainment desibrnation. 

As you are aware, counties designated as non-attainment areas face immediate economic consequences. 
Business expansion in, or even near, non-attainment areas is subject to restrictive permitting requirements with 
enhanced EPA oversight. New or upgraded businesses operations must include, regardless of cost, the most 
effective Pl\hs emissions reduction technology and must offset PM2 s emissions by funding costly reductions at 
existing facilities. If no cost-effective offsets can be found, the new project cannot proceed. 

Existing facilities already located in non-attainment areas are also impacted. as they often must install 
controls more restrictive than required outside a non-attainment area, Furthermore, federal funds for transportation 
projects in non-attainment areas are cut ofT unless the state can show such projects do not increase PM2.s emissions. 
In totaL given the additional compliance costs. complex permitting requirements, and transportation infrastructure 
impacts, businesses arc far less likely to invest in a non-attainment area. 

The stigma associated with being a non-attainment area has broad consequences. Those living in non
attainment areas see significant hurdles to new, much needed jobs. Municipal budgets are strained by lower tax 
revenues, reducing the funds available to pay for schools and local infrastructure. Ultimately, a non-attainment 
designation undermines our states' ability to build their way out of the recession. While EPA docs not consider 
these economic impacts when setting PM25 standards, the executive branch should not be unmindful ofthe hardship 
its regulations cause. In that regard, President Obama has directed agencies under Executive Order 13563 to tailor 
regulations to impose the least burden on society. llowever, such burden could be widely imposed by the proposed 
PM2 5 Rule. 

According to EPA's own analysis, a significant number of counties with air quality meeting the current 
annual 15 f.lg/m 1 PM2 5 standard will tall short of EPA's proposed stringent range of 13 flg/m 3 to 12 f.lg/m 3

. That 
amount will dramatically increase if the Agency selects the even lower 11 11g/m3 level for which it has requested 
comments. EPA· s designation process and implementation proposals could spread these effects even further, 
causing hundreds of counties to face nonattainment designation under EPA's proposed rule. 



The Honorable Lisa Jackson 
Page Two 
December 14,2012 

Moreover, the adverse consequences do not end once an area eventually meets the proposed stringent PM25 
standards. Instead, areas that achieve the standards must petition EPA for redesignation to "attainment" and EP I\ 
approval of a new, complex plan that lists specific mandatory continuing' measures. 

We arc aware that stakeholders have noted significant uncertainties in the science underlying the proposed 
PM2.s Rule. There are concerns that supporting studies rely on conclusions affected by confounding variables or 
have very weak statistical associations. The Agency should more closely assess these uncertainties before lowering 
PM2.s standards. 

finally, we are concerned that--to resolve a case brought by environmental groups--EPA agreed to review 
public comments and produce a final PM2s Rule in a mere six months, approximately half the amount oftime EPA's 
own sworn statement claimed was necessary for a rule of this complexity. Given the nature of this rulemaking, as 
well as the significant economic impact and scientific uncertainties, we question whether it is reasonable for EP/\ to 
finalize this rule on such an abbreviated timelinc. 

EPA should not rush at this time toward imposing more regulatory burdens on struggling areas. Instead, we 
encourage the Agency to work with states and local communities to continue the downward trend in PM2s emissions 
through maintaining the current PM2.s standards that states are still in the process of implementing. 

Sincerely, 

4~~~ 
~~"'--



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 20460 

The Honorable Michael B. Enzi 
United States Senate 
Washington, D.C. 20510 

DearSenator Enzi: 

MAR 1 S 2013 
OFFICE OF 

AIR AND RADIATION 

Thank you for your letter of December 14, 2012, to the U.S. Environmental Protection Agency1 co
signed by 5 of your colleagues, regarding the review of the National Ambient Air Quality Standards 
(NAAQS) for particulate matter. 

On December 14, 2012, the EPA took important steps to protect the health of Americans from fine 
particle pollution by strengthening the primary annual standard for fine particles (PM2 5) to 12.0 
micrograms per cubic meter (J..lg/m3

) and retaining the 24-hour fine particle standard of 35 flg/m 3
• The 

agency also retained the existing primary standardfor coarse particles (PM,o) and updated the Air 
Quality Index for PM2.S· 

The strengthened annual PM2.5 standard will provide increased public health protection from a range of 
adverse impacts, including premature death and harmful effects on the cardiovascular system, and 
increased hospital admissions and emergency department visits for heart attacks, strokes and asthma 
attacks. Moreover, emissions reductions from EPA, state, and local rules already on the books will help 
99 percent of counties with monitors meet the revised PM2.5 standards without additional emissions 
reductions. These rules include clean diesel rules for vehicles and fuels, and rules to reduce pollution 
from power plants, locomotives and marine vessels, among others. The EPA estimates that meeting the 
new fine particle standard will provide health benefits worth an estimated $4 billion to $9.1 billion per 
year in 2020 -a return of $12 to $171 for every dollar invested in pollution reduction. 

The EPA's final decisions reflect consideration of the strength of the available scientific information and 
its associated uncertainties as well as the advice ofthc EPA's Clean Air Scientific Advisory Committee 
(CASAC) and consideration of extensive public comments. With regard to the timeline for issuing the 
PM NAAQS final rule, the agency believes that it has adequately considered and responded to all of the 
substantive public comments. Throughout the PM NAAQS review, which was initiated in 2007 and 
completed in December 2012, the EPA provided multiple opportunities for CASAC and the public to 
review and comment on all of the critical documents underlying the final rulemaking (notably multiple 
drafts of the Integrated Science Assessment, the Risk and Exposure Assessments, and the Policy 
Assessment). Review of those comments gave the EPA an opportunity to consider commenters' views 
throughout the process of reviewing the standards. Consequently, the EPA was already informed of 
many of the key points raised in the comments on the proposed rule in advance of issuing the proposal. 
The EPA notes further that the time between the proposal and final rule was not significantly different 
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from that of other NAAQS reviews, including the 2006 PM NAAQS (proposed in January 2006 and 
signed in September 2006- eight months versus six months for the review just completed). 

We expect to designate areas as "attainment" or "nonattainment" by early 2015. For designated 
nonattainment areas, the nonattainment new source review (NSR) permitting and conformity provisions 
of the Clean Air Act (CAA) and implementing regulations are designed to facilitate industrial 
development and economic growth in nonattainment areas while ensuring that progress is made towards 
meeting air quality standards. The history of CAA implementation has shown that economic growth and 
investment do occur in areas that are designated nonattainment for one or more NAAQS and that it is 
not necessary to sacrifice healthy air to allow for economic growth. In addition, with regard to state 
implementation plans (SIP) development, the EPA anticipates that local and state governments will 
consider programs that are best suited for local and regional conditions and that are most cost effective 
for their areas. To the extent local and state governments have flexibility in choosing the emission 
controls to implement, they may consider economic concerns in development of their SIPs to address air 
quality. 

Again, thank you for your letter. If you have further questions, please contact me or your staff may call 
Josh Lewis in the EPA's Office of Congressional and Intergovernmental Relations at (202) 564-2095. 



The Honorable Stephen Johnson 
Administrator 

United States Senate 
WASHI~JG-:-cm. DC 205i0 

May 2, 2008 

United Statt!s Environmental Protection Agency 
1200 Pennsylvania Avenue, N.W. 
Washington. DC 20460 

Dear Administrator Johnson: 

We arc writing to convey the frustrations of consumers and animal agriculture producers about 
the consequences of food-to-fuel mandates that the U.S. Environmental Protection Agency (EPA) is 
currently implementing and to inquire about the pending rule-making process for the Energy 
Independence and Security Act of 2007 (EISA). 

EISA essentially requires fuel marketers to blend 1 5 billion gallons of com ethanol and directs I 
billion gallons ofbio-diescl into th.e nation's fuel supplies by 2015. To meet this requirement, a 
substantial volume of our corn crop and our vegetable oils will have to be diverted into our fuel supplies, 
severely impacting food and feed prices. Congress gave the EPA authority to waive all or portions of 
these mandates, as well as rule-making authority to structure the mandates for the benetit of all 
Americans. We believe the EPA should begin the process of examining alternatives to ease the severe 
economic and emerging environmental consequences that are developing in America as a result of the 
mandate. 

We an: very concerned that food-to-fuel mandates and subsidies have contributed to higher 
domestic and global food prices. According to the USDA, 25 percent of America's corn crop was diverted 
to produce ethanol in 2007, and 30 to 35 percent of our corn will be diverted in 2008. This problem will 
only be compounded as we move towards 20 IS with ever increasing mandates. Further, farmers could 
supplant other grains with corn, thereby decreasing supply and increasing prices of numerous agriculture 
products. Although many factors may contribute to high food costs, food-to-f'uel mandates arc the only 
factors that can be reconsidered in light of changing circumstances. 

American families arc feeling the financial strain of these food-to-fuel mandates in the grocery 
aisle and are growing concerned about the emerging environmental concerns of growing corn-based 
ethanol. It is essential for the EPA to respond quickly to the consequences of these mandates. Congress 
made the mandates in the EISA different from existing mandates to provide tlexibility and to encourage 
innovation in advanced and cellulosic fuels. We believe today· s circumstances merit the use of this 
flexibility. 

The 13urcau of Labor Statistics reports that food inflation is rising by 4.9 percent and other studies 
predict that food inflation could increase by 7 to 8 percent in the next few years. We are concerned that 
intlationary pressure on food will only escalate in the coming months and could be further complicated by 
severe weather. We urge you to take the foregoing into consideration as part of your current rule-making 
process and ask that you provide us with a status report at your earliest convenience. 

Sincerely, 



-·-··· M -· 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 20460 

The Honorable Michael B. Enzi 
United States Senate 
Washington, D.C. 20510 

Dear Senator Enzi: 

JUN - 4 2000 

OFFICE OF 
AIR AND RADIATION 

Thank you for your May 2, 2008, letter to Stephen L. Johnson, Administrator of the U.S. 
Environmental Protection Agency (EPA), co-signed by 23 of your colleagues, with whom you 
concur, expressing concerns about food-to-fuel mandates and their effect upon consumers and 
animal agriculture producers. You and your colleagues also requested information about EPA's 
pending rulemaking process regarding renewable fuels as required by the Energy Independence 
and Security Act of2007 (EISA), and requested a status report on a request we received to waive 
a portion of the renewable fuel standard (RFS). 

At this time, EPA's Office of Transportation and Air Quality, under the Office of Air and 
Radiation, is considering new and revised RFS requirements as required by EISA. We are 
working expeditiously to meet the statutory deadline in EISA for 2009 RFS requirements. 
Separately, EPA is also considering a waiver request related to the current RFS, which was 
received from the Governor of Texas on April 25, 2008. A copy of the Federal Register notice 
announcing receipt of the waiver request and soliciting public comment is enclosed. Please be 
assured that we will take your concerns into consideration and will place your letter in the 
dockets for both the 2009 RFS rulemaking and the waiver request. 

Again, thank you for your letter. If you have further questions, please contact me or your 
staff may call Diann Frantz, in EPA's Office of Congressional and Intergovernmental Relations, 
at 202-564-3668. 

Robert J eyer 
Principa Deputy Assistant Administrator 

Enclosure 
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The Honorable Stephen L. Johnson 

~nittd ~tatts i'rnatr 
COMMITTEE ON HEALTH, EDUCATION, 

LABOR, AND PENSIONS 

WASHINGTON, DC 20510-6300 

May 3, 2006 

Administrator, U.S. Environmental Protection Agency 
Ariel Rios Building 
1200 Pennsylvania Avenue, N.W. 
Washington, DC 20460 

Dear Mr. Johnson: 

~002 

In October 2005, the Government Accountability Office (GAO) released a report entitled, 
"Higher Education: Federal Science, Technology, Engineering, and Mathematics 
Programs and Related Trends" (GA0-06-114), hereinafter referred to as "the STEM 
Report:" The STEM report identified 207 programs across 13 federal agencies that focus 
on science, technology. engineering, and math (STEM)·education, iricluding programs 
administered by your agency that were funded in Fiscal Year (FY) 2004. 

Since becoming Chairman ofthe Senate Health, Eclucation, Labor, and Pensions (HELP) 
Committee and Chairman of the Subcommittee on Education and Early Childhood 
Development, we have stressed the impomince of having an educated and skilled 
workforce to maintain America's competitiveness in the global economy. While STEM 
programs and America's globai competitiveness have always been important, interest in 
the topic has become increasingly heightened as evidenced by the number of initiatives 
now under discussion. For example, the President announced the American 
Competitiveness Initiative in.his State of the Union address and requested bi~ions of 
dollars for the program in his FY2007 Budget Request. In addition, S. 2198, Protecting 
America's Competitive Edge through Education and Research Act of 2006, the PACE
Education bill introduced in the Senate in January 2006, presently has 62 co-sponsors. 
Further, the HELP Committee has held four hearings this year to address the issue of 
education and America's competitiveness .. 

We have a national goal to ensme that the United States remains 09mpetitive, and 
effective federal STEM programs play an important role in enabling us to meet this goal. 
However, before we move forward.with any new programs, the HELP Committee wants 
to learn more about the programs that are already in place. Therefore, we are seeking 
assessments of the existing programs. In particular, we want to understand the goals and 
effectiveness of each of the federal STEM education programs listed in the report that 
your agency administers. To enable us to better Wlderstand each of these programs, we 
are requesting that you provide the following: 

1) The name and goal(s) of each program; 
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2) The amount of money appropriated for each program from FY200 1 through 
FY2006; 

3) A brief description of any and all program evaluations conducted since FY200 1, 
including the type and scope of the evaluation, who conducted it, the date of the 
evaluation, and the results; 

4) A copy of each program evaluation since FY2001; 
5) If no program evaluation has been conducted for a program on the list, please let 

us know; and 
6) The name and title ofthe program official, along with the program official's 

address, telephone number, and e-mail address. 

~003 

In addition, if any new STEM programs have been funded in your agency since FY2004, 
please provide the above information for those programs as well. Because these efforts 
are on a fast track, and the infollllation we are seeking should be readily available, please 
provide the requested information no later than May 15, 2006. 

Thank you for providing this important information. Your cooperation in responding to 
this request is greatly appreciated. Please direct the requested information to William 
Green in 632 Senate Hart Office Building, Washington, DC 20510. If you have any 
questions about the requested information, please contact William Green at (202) 224-
7229 or at William_ Green@help.senate.gov 

Sincerely, • 

Michael B. Enzi 
Chairman. Senate Committee on 
Hea1th, Education. Labor, and Pensions 

L~~~ 
Lamar Alexander 
Chairman, Subcommittee on 
Education and Early Childhood 
Development 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, D.C. 20460 

The Honorable Michael Enzi 
United States Senate 
Washington, DC 20510 

Dear Chainnan Enzi: 

JUN 0 1 2006 

OFFICE OF CONGRESSIONAL AND 
INTERGOVERNMENTAL RELATIONS 

Thank you for your May 3, 2006letter to Administrator Stephen Johnson 
regarding the 2005 STEM Report. I appreciate your interest regarding STEM programs 
funded by EPA 

Our Agency is actively working with the President's Office of Management and 
Budget (OMB) to provide you with the information you requested. A final 
Administration response will then be provided from OMB. 

Again, thank you for your letter. If you have further questions, please contact me 
or your staff may contact Chris Brown, in EPA's Office of Congressional and 
Intergovernmental Relations, at (202) 564-2843. 

St hanie N. Daigle 
Associate Administrator 
Office of Congressional and Intergovernmental 
Relations 

Internet Address (URL) • http://www.epa.gov 

Recycled/Recyclable • Printed wnh Vegetable 011 Based Inks on Recycled Paper (Minimum 25% Postconsumer) 



(ftlH~1tT~!.i nf lilt· llttileu §t~th:~1 
UliHillilt~'ll1!(, D(£ .:•tl313 

Thl! llonorable ( iin_. \lcCnrth~ 
Administrator 
Environmental Protection Agcm:y 
1200 Pcnnsyhania :\\'cnuc. N.\V. 
Washington. [)(' ~ll-l60 

Dear Administratnr \k{.'anhy. 

\\' c :m.: writing 111 i.!-;pn:ss lllll' com:crns n:~anlin:,: the hl\ iwnrm:ntal Protection :\gcncy· :-. ( FP:\) 
decision to accept the Northern i\rapaho and Lastern Shoshone tribcs· application for tn:ntmcnt 
in a similur manner as a state fur ccrtnin 111111-regulator~ pro\bions or the (Jean Air :\ct 
(C:\i\J. As part of this dedsion your agcncy has nwdL' a dctcnninmh111 Pll th~.· \\'ind Rh~.·r lndinn 
RescrYntion boundaries. whidt nnw has the Cit~ llt' Hin:rton l~1lling unJcr the jurisdktion of the 
trib~o:s. We belkn~ this determination on b,nmdaries is dccply lluwcJ. 

Whih: \\('understand the tribes' position llr\~anting tn C\pamlthi.'ir borders and recl.'i\e r~.·(kral 
grants. the Congn.:ssional :\..:t ol'l905 can h~.· ll\ 1 ..:kan:r 1.\11 this issw: as it o.:..:d..:d triballanus 
(including Rinmon) 10 non-natives. The langu•\gl.' of the 1905 .'\o.:t plainly demonstrates that 
Congress intcmlt:d !'or tribal land to be diminished and since then: has ncn:r been congressional 
actiun to cede that land back then.: should be nu dwn~~.· in buumbrics. The FPA · s dccbion has 
in effect owrturncd a law that has been !:!''' l.'rning land and relationships fur nwrc than I (lfl 
years. Furthcrnwrl.'. the \Vynming Suprcll\1..' CJ11rt haded this 'i~.·" up in )",·1/mrhcar , . . \fttlt.' l~t' 
II)'Oining. ruling that Riverton is not pan of the n:scn uti on bnumhtri~.'s. 

\\'c arc <If so ,·cry 1.'\lllccrncd about thc potential ~<11ni licut ions this dccisit'n ctHrld ha\ c t'or the 
tribes ~md the St~llc lit' Wyoming. In addition tn th.:.· m.:rrcgulation that will potcntiully occur on 
energy devclopmclll in the colltcstcd area. it abo has till.' potential to b~· used as prc.!ccdcnt ll.l ultcr 
criminal and ci\ il jurisdiction in the areit. lh..: St;llc of \\'ynming plans 11.1 appeal this boundary 
decision in tcderal court. as its implicatillll:-. m~.· t:l'lll.'l.'rtling w citi1cns ot' RiH:rtnn <Ulli thl.' State. 

Due to these conccrns and that lilct thnt this decision should not he made by a regulatory <lgcncy 
we rc4uest that~ Llllr agency n:sdnd its Lh·ision an.! mc~·t with the tribes. stall.' ofticiuls nnd all 
interested partks (lfl this issue as SllOil as possibk. \\'1.· hdk"c all affected parties should he 
engaged on this muttcr. We thank you li11· ynur prompt 1\.•ply to this urgent matk·r. 

\1idmcl B. Enzi is 
L nitcd States Scna111r l '.S. Reprc:;cntativc 



'·· UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
REGION 8 

Ref: 8A 

The Honorable Michael 13. Enzi 
United States Senate 
Washington, DC 2051 0-5004 

Dear Senator Enzi: 

1595 Wynkoop Street 
DENVER, CO 80202-1129 

Phone 800-227-8917 
ht1p:/lwww.epa.gov/region08 

fEB -3 2014 

Thank you for your December 20, 2013, letter to EPA Administrator Gina McCarthy regarding 
the Environmental Protection Agency's decision to approve the Northern Arapaho and Eastern 
Shoshone Tribes' application for "Treatment in a Manner Similar as a State" ('!'AS) for certain 
non-regulatory provisions of the Clean Air Act. I appreciate this opportunity to provide the 
following infom1ation in response to your concerns. 

Clean Air Act TAS eligibility criteria require that the Clean Air Act functions (in this case, non
regulatory functions) to be administered by the applicant tribe apply to the management and 
protection of air resources "within the exterior boundaries of the reservation .... " Clean Air Act 
Section 301(d)(2)(B), and the EPA's rules implementing that section at 40 CFR Sections 
49.9(e),(f), and (g), require the EPA to detem1ine the reservation boundaries in order to make 
clear where the applicant tribe may administer those functions. 

The EPA diligently followed this law and carefully reviewed and considered the Tribes' 
application, as well as the comments of the State of Wyoming and others, prior to its decision. 
The EPA's conclusion regarding the Wind River Reservation boundary is not new and is 
consistent with the position taken by the U.S. Department of Justice on behalf of the United 
States in the Bighorn River System Adjudication in the 1980s, and with a 20 II written opinion 
from the Solicitor of the U.S. Department of the Interior. 

We understand that there are questions regarding the consequences of the approval of the Tribes' 
application, particularly with respect to the Wind River Reservation boundary. To the extent that 
the EPA's approval could have implications for matters beyond environmental programs, we are 
working closely with other federal agencies, including the Department of Justice and the 
Department of the Interior, to answer any questions about potential implications and to help 
avoid any unnecessary disruption or confusion. For example, some have suggested that the 
EPA's approval might alter voting rights. state citizenship or title to property. Those suggestions 
are incorrect. The EPA's approval does not affect any of these things. 

The EPA has received a Petition for Reconsideration and Stay of Approval of the Eastern 
Shoshone and Northern Arapaho Tribes' Application for Treatment as a State from the State of 



Wyoming, dated January 6, 2014. We will provide the same rigorous and thoughtful review to 
this petition as we provided throughout theTAS process. 

Shaun L. McGrath 
Regional Administrator 

2 
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:\cting Administrator Bob Perciuscpe 
U.S. Environm~ntal Protection Agency 
1200 Pennsylvania Ave. NW 
Washington. D.C. 20460 

Dear :\~:ling .-\dministrator P~:rciascpe. 

.1 une 1-t. ~0 1.1 

\\\:arc cuntacting you about the hl\ ironmcntal Protection :\gency's tl:PAJ proposal to partinlly 
disapprove the Stale nf' Wyoming's Stall: lmpknh:ntation Plan (SIP). We rcspcctl'ully request 
that you resdH:Jull: thc public hearing date sixty days later than is currently scheduled and hold 
an additional public hearing in Wyoming to itllow for greater publk invol\'clllcnt. We uls(l 
request that the EPA dday the deadline t'or w.:ccpting puhlk 1.:omment 30 days utkr the publi~: 
hearing dult:s. This will allow all interested parties adequate time to respond to the agency's 
proposed changes. 

The LP 1\. s rc\'ised propnsal partially disappru\ ing or th~: State of Wyoming. s S 1 P ignores the 
goud \\nrk ol'thc Wyoming lkpartmentnfErl\'il'llnnH.:ntal Quality IDEQ) and is an unrwccsstlr~ 
un:rrc<ll'h on an issue that is best regulated at tht.: state !~.:vel. Further. the public hearing on the 
re\ iscd proposal dues nnl allow adequate time !~lr Wyoming stakchokh:rs to rc\icw and analyze 
the new plan. 

The Wyt11ning DE<) l'ollowcd all of the !'actors specified in the Clean Air Act and developed a 
rcasnnabk approach to addwssing regional haze. lht.! plan balanced the need to address regional 
haze with th~: need to do so in a cost clfectivc manner. The FPA lws proposed a more costly 
solution with only marginal bcndit. This will lead to higher ckctricit) costs and.iob losses at u 
time when our cconumy cannot atlorJ either. 

lhc regulation ul' regional haze is fucu~ed on impro\ ing ,·isihi I ity. not pub I ic health. It has 
traditionally lll·cn the role of the statl.'S, not tlw federal govcmmcnt. to tlctcrminc the most 
l.!!kcti\1.: method or\·isihility impro\entcnt. l'hl: LPA's paMial Jisapprmal ofthe Wyoming SIP 
tlil's dircl.'!ly in the t;rcc ot'th~: traditional rolt: ot'thc stales. The people.: who li\'C in the State of 
\\'yoming :ihou!J lK• gi\·en Jekr~IH.'e in Jctermining how lO approach lll the regult!tinn or 
\isihility. 

The changes in EPA's new plan l.'l\UIJ ha\e signilicant impacts on Wyoming's tamilics, and 
requires :1 thorough analysis and thoughtt'ul input !'rom all interested stakeholdl.!rs. Thank you lor 
yuur imrnl'diatc altention to our r~quest. 

Sin~:ercly. 

\!ichael tt Enzi 
l :nited States S\.'natur 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
REGION 8 

Ref: HP-AR 

Thl.! Honorable Michael B. Enzi 
United States Senate 
Washington, D.C. 20510-5004 

Dear Senator Enzi: 

1595 Wynkoop Street 
DENVER, CO 80202·1129 

Phone 800·227-8917 
http://www.epa.gov/reglon08 

JUN 2 0 2013 

Thank you for your leller of June 14, 2013, pertaining to the timing of the public hearing and comment 
period fur EPA's proposed action regarding Wyoming's State Implementation Plan to address n:gional 
haze. I understand your concern, and my otlice is currently working with the Wyoming Department of 
Environmental Quality (DEQ) to accommodate the Wyoming congressional delegation's request and a 
similar request from Governor Mead for additional public hearings within our consent-decree schedule 
constraints. 

Due to advertising and space reservation commitments, we will still hold the public hearing scheduled 
for June 24 in Cheyenne. However, in addition. EPA now plans to hold two more public hearings, one 
euch during the weeks of July 15 and July 22, 2013. The dates and locations are being coordinated with 
the DEQ. Finally, EPA also will extend the comment period 30 days from the last hearing. 

W c appreciate your continued interest in this proposal. If you have questions concerning our public 
comment process, please contact me; or your staff may wish to contact Sandy Fells, our Regional 
Cnngrcssional Liaison, at 303-312-6604 or fells.s£mdy@cpa.gov. 

Regional Administrator 

®Printed on Recycled Paper 
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llnitcd rStJtcs Senate 

The Honorable Gina McCarthy 
Administrator 
Environmental Protection Agency 
1200 Pennsylvania Avenue, N.W. 
Washington. DC 20460 

Dear Administrator McCarthy, 

WASHINGTON, DC LO!J10 

October 31.2013 

We arc contacting you regarding our concerns about the EPA's announced listening tour on developing 
new carbon limit regulations for existing coal fired power plants. 

The EPA recently began 11 listening tour which will visit eleven cities across the country to hear the 
public's views on placing carbon limits on existing coal fired power plants. All but one of these cities is a 
major metropolitan area (New York, Boston, Washington D.C., Philadelphia, Atlanta, Chicago, Dallas, 
Denver, San Francisco, and Seattle). The exception is Lenexa in Kansas, which is actually located in the 
Kansas City. Kansas metropolitan area. 

Most of these areas are not where coal is either utilized or produced in any significant way. Your 
listening tour will miss seventeen ofth~: top twenty coal burning states. In addition, your tour will miss 
sixteen of the top twenty coal producing states, including the top three (Wyoming, West Virginia and 
Kentucky). 

As your regulations will likely have a signiticant negative impact on the use and development of coal, and 
the livelihoods and ~::nerg.y hills lor folks across rural America. it only makes sense that you should 
actually go to the areas that will oe most impacted oy your policies. Unfortunately, it appears your 
list~::ning tour will merely rubber stamp whatever pre-conceived policy this Administration was planning 
on pursuing in the lirst place. 

We respectfully request that you consider hearing the opinions of the people most impacted by your 
policies. Americans most impacted by your policies deserve to be heard. 

Sincerely, 

.L 



\ 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 20460 

The Honorable Michael B. Enzi 
United States Senate 
Washington, D.C. 20510 

Dear Senator Enzi: 

JAN 1 5 201~ OFFICE OF 
AIR AND RADIATION 

Thank you for your Jetter of October 31, 2013, to U.S. Environmental Protection Agency Administrator 
Gina McCarthy, co-signed by ten of your colleagues, requesting that the EPA hold listening sessions in 
your states on reducing carbon pollution from existing power plants. The Administrator has asked that I 
respond on her behalf. 

The EPA is working diligently to address carbon pollution from power plants. In June 2013, President 
Obama called on agencies across the federal government, including the EPA, to take action to cut carbon 
pollution to protect our country from the impacts of climate change, and to lead the world in this effort. 
His call included a directive for the EPA "to work expeditiously to complete carbon pollution standards 
for both new and existing power plants." Currently, there are no federal standards in place to reduce 
carbon pollution from the country's largest source. The President also directed the EPA to work with 
states, as they will play a central role in establishing and implementing standards for existing power 
plants, and, at the same time, with leaders in the power sector, labor leaders, non-governmental 
organizations, other experts, tribal officials, other stakeholders, and members of the public, on issues 
informing the design of carbon pollution standards for power plants. 

As we consider guidelines for existing power plants, the EPA is engaged in vigorous and unprecedented 
outreach with the public, key stakeholders, and the states. The eleven listening sessions the EPA held 
throughout the country were attended by thousands of people, representing many states and a broad 
range of stakeholders, including many from the coal industry. In addition, the EPA leadership and senior 
staff, in Washington, D.C. and in every one of our ten regional offices, have been meeting with industry 
leaders and CEOs from the coal, oil, and natural gas sectors; state, tribal, and local government officials 
from every region of the country, including your state; and environmental and public health groups, faith 
groups, labor groups, and others. Our meetings with state governments have encompassed leadership 
and staff from state environment departments, state energy departments and state public utility 
commissions. We are doing this because we want-and need-all available information about what is 
important to each state and stakeholder. We know that guidelines require flexibility and sensitivity to 
state and regional differences. 

Internet Address (URL) • http 1/www epa gov 
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To this end, we welcome feedback and ideas from you as well as your constituents about how the EPA 
should develop and implement carbon pollution guidelines for existing power plants under the Clean Air 
Act. Interested stakeholders can send their thoughts through email at carbonpollutioninput@epa.gov. 
Stakeholders can also learn more about what we are doing at www.epa.gov/carbonpollutionstandard. I 
welcome you to provide a link to our website from yours, and to share any other information about the 
EPA's public engagement activities with the citizens of your state. 

Please note that the public meetings we've been holding to date and other outreach efforts are happening 
well before we propose guidelines. When we issue the draft guidelines in June 2014, a more formal 
public comment period will follow, as with all rules, and more opportunities for public hearings and 
stakeholder outreach and engagement. I look forward to hearing what you think about the draft 
guidelines at that time, too. 

Again, thank you for your letter. If you have further questions, please contact me or your staff may 
contact Kevin Bailey in the EPA's Office of Congressional and Intergovernmental Relations at (202) 
564-2998 or bailey.kevin@epa.gov. 

Sincerely, 

Janet G. McCabe 
Acting Assistant Administrator 
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tlnitrd ~tatrs ~rnatr 
WASHINGTON, DC 20510 

July 29, 2010 

The Honorable Lisa Jackson, Administrator 
U.S. Environmental Protection Agency 
Ariel Rios Building, Mail Code: I lOlA 
1200 Pennsylvania A venue, NW 
Washington, DC 20460 

Dear Administrator Jackson: 

With the recent publication of the Environmental Protection Agency's (EPA) proposal for 
regulating coal combustion residues (CCRs), we write to express our concerns about the serious 
economic and environmental consequences resulting from the regulation of CCRs as a special 
listed waste under subtitle C of the Resource Conservation and Recovery Act (RCRA). 

Despite decades of work by the EPA confirming that the regulation of CCRs under RCRA's 
subtitle C hazardous waste program is not warranted, the proposed subtitle C option would 
reverse these prior conclusions and regulate CCRs under RCRA's hazardous waste controls, 
placing unworkable facility and operational requirements on our state utilities. Indeed, the 
subtitle C option would regulate CCRs more stringently than any other hazardous waste by 
applying the hazardous waste rules to certain inactive and previously closed CCR units. EPA 
has never before interpreted RCRA in this manner in its 30 years of administering the federal 
hazardous waste rules. The subtitle C approach simply is not supportable given its myriad 
adverse consequences and the availability of an alternative, less burdensome regulatory option 
under RCRA's non-hazardous waste rules that, by EPA's own admission, will provide an equal 
degree of protection to public health and the environment. 

Moreover, we are concerned that the subtitle C option will result in the loss of important high
paying jobs in the CCR beneficial reuse and related "green" jobs markets, at a time when 
unemployment is high and the pace of economic recovery is uncertain. Federal policies should 
enccur:!ge greater recycling of CCRs by facilities that use coal. Despite assurances by the 
Administration that regulation of CCRs under subtitle C would have no negative impact on the 
beneficial reuse market, the mere discussion of regulating CCRs under RCRA's hazardous waste 
program has already produced a downturn in the market for these materials. We believe that 
those who argue that beneficial use of CCRs will increase under the subtitle C option do not 
appreciate the realities of the potential legal liabilities under today's tort system. The reality is 
that the market place is already reacting negatively to these concerns, and we are losing 
important green jobs, along with the greenhouse gas emission reduction benefits that flow from 
the use of CCRs in numerous products, particularly in transportation infrastructure projects. 

We are also deeply concerned that the subtitle C approach will, in one fell swoop, increase by 
approximately 50-fold the volume of hazardous waste disposed of annually in land disposal units 
(from the current volume of two million tons per year to over 100 million tons of CCRs disposed 
of annually). This will create an immediate and critical shortfall in hazardous waste disposal 
capacity, adversely impacting the pace of cleanups under Superfund and other ongoing federal 
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and state remedial and Brownfield programs. In fact, state environmental protection agencies 
from around the Nation have repeatedly cautioned EPA that the subtitle C approach for CCRs 
will overwhelm existing hazardous waste disposal capacity and further strain already stretched 
budgets and staff resources. It makes no sense to impose these adverse consequences on the 
existing hazardous waste program and state resources for a material that EPA has repeatedly 
found does not warrant regulation under RCRA subtitle C. 

Given the ash spill disaster at the Tennessee Valley Authority's Kingston facility in 2008, we 
understand the EPA raising concerns about the handing and storage of CCRs. All operators 
should take appropriate precautions and those who fail to do so should be held accountable. 
However, in light of the nearly unanimous opposition from the states and the opposition and 
concern expressed by other federal agencies that participated in the interagency review process 
of the CCR proposal, we urge EPA not to pursue the subtitle C option. Instead, there is little 
question that EPA can develop a federal program for CCR disposal practices under RCRA's 
subtitleD non-hazardous waste program that ensures protection of human health and the 
environment without the attendant adverse consequences of the Subtitle C option on jobs, CCR 
beneficial uses and state budgets and resources. Again, we strongly recommend the EPA pursue 
a subtitle D approach for CCRs. 

Thank you for your consideration of this important matter. We look forward to your response 
and working with you to address this issue in a manner that is both environmentally and 
economically sound. 

Sam Brownback 
United States Senate 

Christopher S. Bond 
United States Senate 

Sincerely, 

;k~ 
Kent Conrad 
United States Senate 

~-= nny s n 
United States Senate 
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David Vitter 
United States Senate 

~ 4, t; ~Muffiow&O 
United States Senate United States Senate 

&::::L~: 4~ .JJ:t.~~ 
United States Senate 

~nh~~.-4<: 
United States Senate 

United States Senate 

United States Senate 

i tl.:zj·· ~--
Ben NelS 
United States Senate 

\_~~~ 
Lamar Alexander 
United States Senate 
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Evan Bayh 
United States Senate 

{'A.~~~~ 
. Mark L. Pryor 

United States Senate 

<Q_\\c:_~~ 
Claire McCaskill 
United States Senate 

United States Senate 

.~ 
J1m Webb 
United States Senate 
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··· Orrin G. Hatch 
United States Senate 

x Baucus 
United States Senate 

/M.J.. t: 4.}~ 
Mark R. Warner 
United States Senate 

United States Senate 

Bob Corker 
United States Senate 

~~~-~-
United States Senate 
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Robert F. Bennett 
United States Senate 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 20460 

The Honorable Michael B. Enzi 
United States Senate 
Washington, D.C. 20510 

Dear Senator Enzi: 

SEP -2 2010 

OFFICE OF 
SOLID WASTE AND 

EMERGENCY RESPONSE 

Thank you for your letter of July 29,2010 to U.S. Environmental Protection Agency 
(EPA) Administrator Lisa P. Jackson, expressing your interest in EPA's proposed rulemaking 
governing the management of coal combustion residuals (CCRs) and the potential adverse 
impacts associated with a possible re-classification of CCRs as a hazardous waste. I appreciate 
your interest in these important issues. 

In the proposed rule, EPA seeks public comment on two approaches available under the 
Resource Conservation and Recovery Act (RCRA). One option is drawn from remedies 
available under Subtitle C, which creates a comprehensive program of federally enforceable 
requirements for waste management and disposal. The other option includes remedies under 
Subtitle 0, which gives EPA authority to set performance standards for waste management 
facilities which are narrower in scope and would be enforced primarily by those states who adopt 
their own coal ash management programs and by private citizen suits. 

EPA is not proposing to regulate the beneticial use of CCRs. EPA continues to strongly 
support the safe and protective beneficial use of CCRs. However, EPA has identified concerns 
with some uses of CCRs in an unencapsulated form, in the event proper practices are not 
employed. The Agency is soliciting comment and information on these types of uses. 

Again, thank you for your letter. If you have further questions, please contact me or your 
staff may call Raquel Snyder, in EPA's Office of Congressional and Intergovernmental 
Relations, at (202) 564-9586. 

Sincerely, 

~~ 
Mathy Stanislaus 
Assistant Administrator 

lntemet Address (URL) • http://www.epa.gov 
Recycled/Recyclable • Printed with Vegetable Oil Based Inks on 100% Postconsumer, Process Chlorine Free Recycled Paper 
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tNn1;l1inghtn, ID<C 20515 

The Honorable Lisa Jackson 
Administrator 
U.S. Environmental Protection Agency 
Arit:l Rios Building 
1200 Pennsylvania Avenue, N.W. 
Washington, D.C. 20460 

Dear Administrator Jackson, 

January 27, 2012 

We write to you in regards to your letter to Governor Matt Mead dated January 19, 2012. 
Specitically, we note your statement that "the causal link to fracturing has not been demonstrated 
conclusively" in the Environmental Protection Agency's draft report on the ground water 
investigation in Pavillion. Wyoming. As representatives of the people of Wyoming, we believe 
that Wyoming residents deserve to have definitive answers about the source of the ground water 
problems in Pavillion. For this reason. 'v'ie request that you partner with the State of Wyoming to 
~onduct additionalll.:sting and analysis ut Pavillion be.fi.Jre any peer review takes place. 

In your response to Governor Mead. you state thut "the EPA welcomes the State's willingness to 
support additional scientitic investigation at Pavillion.'' You go on to explain that this ·•could 
include additional sampling of the EPA monitoring wells and further study of the potential fate 
and transp011 of contaminants in the Wind River fom1ation." We are encouraged that the EPA is 
''in discussions with ... USGS ... about partnering on additional sampling ofthe monitoring wells." 
However, we ask that the EPA go beyond mere discussions with USGS and consideration of 
additional sampling. testing. and analysis. Among other things, the EPA should immediately 
grant USGS access to its monitoring wdls. USGS has agreed to provide the State with analysis 
on additional samples in March if it is granted access to the EPA's two deep monitoring wells by 
February I st. 

Our chief priority is that residents of rural Pavillion have clean water in their homes and 
community and that they have conclusive answers about the source of the area's ground water 
problems. We believe the best way to obtain conclusive answers is through additional testing 
and analysis as requested by Governor Mead. It is our understanding that the Governor has 
budgeted additional monies for this purpose. We appreciate your commitment to make ''every 
eftort to work cooperatively with the State of Wyoming." We ask you to follow through on this 
commitment by working with the State to conduct additional testing and analysis prior to any 
pel!r review. 

Mkhacl B. Enzi 
U.S. Senator 

Sincerely, 

ynthia M. Lumrnis 
U.S. Representative 
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REGION 8 
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Ref: 8EPR-IO 

The Honorable Michael Enzi 
United States Senate 
Washington, DC 20510-5004 

Dear Senator Enzi: 

1595 Wynkoop Street 
DENVER, CO 80202-1129 

Phone 800-227-8917 
http://wwN.epa.gov/regionOB 

March 13, 2012 

Thank you for your letter of January 27, 2012, to Administrator Jackson regarding EPA 
Region 8's ground-water investigation in Pavillion. The Administrator has asked me to respond 
to the questions you raised in your letter regarding the State ofWyoming's interest in additional 
investigation activities there. 

First, I want to emphasize that the Environmental Protection Agency (EPA) agrees it will be 
useful to collect additional samples from our deep monitoring wells in the Pavillion field, both to 
confirm EPA's results from earlier sampling and to provide some insight about how 
concentrations of contaminants in the drinking water aquifer may be persisting or changing over 
time. Accordingly, EPA is partnering with the United States Geological Survey (USGS) and the 
Wyoming Department of Environmental Quality (WY DEQ), in collaboration with the Tribes, to 
complete this additional sampling as soon as possible. 

The USGS, in cooperation with WY DEQ and in partnership with the EPA and Tribal 
Authorities, bas fonned a project technical team comprised of technical experts from each of the 
interested entities. The technical team is meeting on March 15, 2012, to work out the details of 
the sampling plan, including the schedule. Sampling is currently targeted to occur in April 2012. 

In order to ensure that the results of this next phase of testing are available for the Pavillion Draft 
Report peer review process, to which the Agency has committed, EPA has agreed to extend that 
process. This extension will enable the USGS report on sampling, as well as EPA's data from the 
collection of split samples, to be available for the peer review panel's consideration. I am pleased 
to report that the State and the Tribes support that decision. I also want to reiterate that EPA 
remains committed to a fully transparent and rigorous peer rev\ew process of the Draft Report on 
its ground-water investigation at Pavillion. Even though the Draft Report has been classified as 
Influential Scientific Information, EPA is following the peer review process specified for a 
Highly Influential Scientific Assessment in reviewing the Draft Report. In addition, EPA is 
extending the public comment period on the Draft Report through October 2012 to provide 
additional time for the public to review and comment on the new sampling data. 



Finally, I want to reaffirm that I share your goal of ensuring that the people of Pavillion have a 
safe and affordable supply of water and that we provide them with information about 
contamination that is supported by the best science we can produce. Toward that end, we are also 
committed to working collaboratively with the State, the Tribes, and all interested stakeholders. 
The joint statement issued last week by the Administrator, the State, and the Tribes reaffirms that 
commitment. 

Respectfully, 

\ 

'·~ tv.(~-~--~ ~
··James B. Martin · 

( R~ional Administrator 
·-..... ~ ... ) 
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The Honorable Barack Obama 
President of the United States 
The White House 
1600 Pennsylvania Avenue NW 
Washington, DC 20500 

Dear President Obama: 

WASHINGTON. DC 20510 

May 26, 2011 

/0 5~3 7..3 

In November, the public comment period concluded on the Environmental Protection Agency's 
(EPA's) proposed rulemaking for the regulation of coal combustion residues (CCRs). We write 
to ask the Administration to rapidly finalize a rule regulating CCRs under subtitle D, the non
hazardous solid waste program of the Resource Conservation and Recovery Act (RCRA). 

The release ofCCRs from the Tennessee Valley Authority impoundment in December 2008 
properly caused the EPA to consider whether CCR impoundments and landfills should meet 
more stringent standards. All operators should meet appropriate standards, and those who fail to 
do so should be held responsible. We believe regulation of CCRs under subtitleD will ensure 
proper design and operations standards in all states where CCRs are disposed. 

A swift finalization of regulations under subtitle D offers the best solution for the environment 
and for the economy. The environmental advantages of the beneficial use of CCRs in products 
such as concrete and road base are well-established. For example, a study released by the 
University of Wisconsin and the Electric Power Research Institute in November 2010 found that 
the beneficial use of CCRs reduced annual greenhouse gas emissions by an equivalent of II 
million tons of carbon dioxide, annual energy consumption by 162 trillion British thermal units, 
and annual water usage by 32 billion gallons. These numbers equate to removing 2 million cars 
from our roads, saving the energy consumed by 1.7 million American homes, and conserving 31 
percent of the domestic water used in California. 

We are concerned that finalizing a rule regulating CCRs under subtitle C of RCRA rule would 
permanently damage the beneficial use market. Since the EPA tirst signaled its possible 
intention to regulate CCRs under subtitle C, financial institutions have withheld financing for 
projects using CCRs, and some end-users have balked at using CCRs in their products until the 
outcome of the EPA's proposed rulemal<ing is known. Already, beneficial use ofCCRs has 
decreased, and landfill disposal has increased. This result is counterproductive but likely to 
continue as long us the present regulatory uncertainty persists. 
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State environmental protection agencies have cautioned the EPA that regulating CCRs under 
subtitle C will overwhelm existing hazardous waste disposal capacity and strain budget and staff 
resources. Moreover, the bureaucratic and litigation hurdles involved in a subtitle C rule could 
lead to long delays before storage sites are upgraded or closed, resulting in slower envirotunental 
protection. 

In two prior reports to Congress, the EPA concluded that disposed CCRs did not warrant 
regulation under subtitle C of RCRA. Despite this prior conclusion, the EPA's proposed subtitle 
C option would regulate CCRs more stringently than any other hazardous waste by applying the 
subtitle C rules to certain inactive and previously <.:losed CCR units. The EPA has never before 
interpreted RCRA in this manner in over 30 years of administering the federal hazardous waste 
rules. The subtitle C appi'Oach is not supportable given its multiple adverse consequences and 
the availability of an alternative, less burdensome regulatory option under RCRA's non
hazardous waste rules that, by the EPA's own admission, will provide an equal degree of 
protection to public health and the environment. 

In conclusion, we request that the Administration finalize a subtitleD regulation as soon as 
possible. The states and the producers of CCRs have raised concems that should be corrected in 
a l1nal subtitleD rule, including ensuring that any subtitleD regulations are integrated with and 
administered by state programs. Subtitle D regulation will improve the standards for CCR 
disposal, ensure a viable market for the beneficial use of CCRs, and achieve near-term 
meaningful environmental protection for disposed CCRs. 

Thank you very much for your consideration of this important matter. We look forward to your 
response and to working with you to address this issue in a manner that is both environmentally 
and economically sound. 

Sincerely, 

Michael B. Enzi 
United States Senate 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, D.C. 20460 

The Honorable Michael B. Enzi 
United States Senate 
Washington, D.C. 20510 

Dear Senator Enzi: 

JUL 1 R 2011 
OFFICE OF 

SOLID WASTE AND 
EMERGENCY RESPONSE 

Thank you for your Jetter of May 26, 2011, to President Barack Obama in which you asked that the U.S. 
Environmental Protection Agency (EPA) finalize a rule regulating coal combustion residuals (CCR) 
under SubtitleD of the Resource Conservation and Recovery Act (RCRA) as soon as possible. I 
appreciate your comments regarding the CCR rule that the EPA proposed on June 21, 2010. 

As you note in your letter, the regulation of CCR intended for disposal is appropriate, and the agency 
agrees with you that operators should meet appropriate standards, or be held accountable. The agency 
also shares your belief that the beneficial use of CCR, if conducted in a sate and environmentally 
protective manner, has many environmental advantages and should be encouraged. 

Under the proposal, the EPA would regulate the disposal of CCR for the first time. As you know, the 
proposal sought public comment on two different approaches under RCRA. One option would treat such 
wastes as a "special waste" under Subtitle C of the statute, which creates a comprehensive program of 
federally enforceable requirements for waste management and disposal. The second option, as you 
indicated in your Jetter, would be to establish standards for waste management and disposal under the 
authority of Subtitle D of RCRA. The agency is currently reviewing and evaluating the approximately 
450,000 public comments received on the proposal, many of which addressed the specific issues raised 
in your letter, before deciding on the approach to take in the final rule based on the best available 
science. The agency will issue a final regulation as expeditiously as possible. 

Again, thank you for your letter. If you have further questions, please contact me or your staff may call 
Carolyn Levine, in the EPA's Office of Congressional and Intergovernmental Relations, at (202) 564-
1859. 

Sincerely, 

~~ 
Math~ qtanislaus 
Assistant Administrator 

lntemet Address (URL) e http://www.epa.gov 
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September 13,2012 

David Mcintosh Fax: (202) 501-1519 
Assocate Administrator for Congressional 
and Intergovernmental Relations 
Environmental Protection Agency 
1200 Pennsylvania Avenue, NW, Room 3426 ARN 
Washington, DC 20460 

Dear David: 

--------- ~002/003 

MICHAEL ENZI 
WYOMING 

COMMITTEI.:S 

Hr.crllll. bllH.:;Jt,cn 
Labor nrH1 Pensions 
Rnnkmg Mcm/)~:t 

Bu<Jgr.t 

The Carbon County Farm Bureau has provided me with the enclosed copy of their letter 
to Lisa Jackson, Administrator, Environmental Protection Agency regarding the Clean 
Water Act Guidance Document. 

I would like to ask that the situation outlined be carefully reviewed and that I be advised 
of your findings. Whatever information and assistance you can provide will be greatly 
appreciated. Please respond to me at P.O. Box 33201, Casper, Wyoming 82602-5012; 
via fax (307) 261-6574; or by email to §_§.ndy ___ Iinsley@en.~.:.§gnC!!~Q~. I look forward 
to your reply. 

Sincerely, 

~<; 
Michael B. Enzi 
United States Senator 

MBE:st 

Enclosure 

CC: Tom Vilsack Fax: (202) 720-3365 
Secretary of Agriculture 
United Staes Department of Agriculture 
1400 Independence Ave., S.W. 
Washington, D.C. 20250 
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Clln·noN COUNTY 

FADM PDRI~AU 

1\\tg\IS\ 26, 2012 

J ,isa J> .. lnt:kson, 1\dminis!r:t!nr, Fnvirottmcntnl Prn!cclion Agency, J\ri<.!l Rios Building. 
1200 Pennsylvania /\venue, N.W., Wnshinglon, DC 20460 

Tom Vilsnck, Sccrctnry of J\gricllltmc, llttitecl Stntcs lkparltncnt of Agriculture, 1400 
!lldL'jJL'Ildcnc<.: /\vc .. S.W .. Washingtntt, DC 20250 

Dcar/\dll\inistrntor Jackson and Sccrctary Vilsnt:k: 

!'lease withdraw t·hc Clcnn \Vater Act Guidance Document hy EPA Hnd the Anny Corps of 

Euginccr~. 

1 r the Ciuiclanec Document were to be linalizcd, many areas of our ranch<.:s and areas throughout 
the state would become rcguln!ell by the EPA under the Clean Water /\ct. Congress did not 
intend the Clean \Vater Act to regulate ditches and fnrm ponds, possible groundwater, ami cven 
thl' rain once it IIliis to the ground. 

The Clcnn Water J\ct has been succcssf'ul in the previous 40 ycnrs. Now, the Cluidam:c 
Document sccl\s new nncl C).;pnn<lcd outhnrily beyond the s~.:opc of the law. This must be 
withd1·awt1. 

Thank yuu l'or yottr cnnsideration. 

~003/003 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 20460 

The Honorable Michael B. Enzi 
United States Senator 
P.O. Box 33201 
Casper, Wyoming 82602-5012 

Dear Senator Enzi: 

OCT 1 B 2012 

OFFICE OF WATER 

Thank you for your letter of September 13,2012, to the U.S. Environmental Protection Agency (EPA) 
Associate Administrator for Congressional and Intergovernmental Relations regarding a letter from the 
Carbon County Farm Bureau to the EPA Administrator Lisa P. Jackson. The Carbon County Farm Bureau 
letter requests that the EPA withdraw the draft Clean Water Act guidance document published by the EPA 
and the U.S. Army Corps of Engineers (Corps), and expresses concerns that the draft guidance would lead 
to increased regulatory control of ranches and farms. As the senior policy manager of the EPA's national 
water program, I appreciate the opportunity to respond to your letter. 

In May 2011, the EPA and the Corps announced the availability for public comment of draft guidance that 
clarifies the scope ofthe CWA protections in light ofthe Supreme Court's decisions. This guidance, once 
finalized, would replace the 2008 guidance that the EPA and the Corps currently use. The agencies 
developed the draft guidance because we and many stakeholders believe strongly that the current 
guidance issued in 2008 is confusing and is causing avoidable delays and inconsistency for those who 
need CW A permits. 

The draft guidance would reaffirm the existing regulatory exemptions for agriculture, including those for 
prior converted cropland. It would not affect any of the exemptions from CWA section 404 permitting 
requirements provided by CWA section 404(f), including those for ongoing agriculture, forestry, and 
ranching practices. The draft guidance also would not change the statutory and regulatory exemptions 
from National Pollutant Discharge Elimination System (NPDES) permitting requirements for agricultural 
stormwater discharges and return flows from irrigated agriculture. It would clarify that groundwater is not 
protected as a "water of the United States" under the CW A. 

We received over 230,000 comments, the vast majority of which were supportive of moving forward with 
clarifying the scope of protected waters. We have revised the guidance in response to comments received, 
and submitted a draft final guidance to the Office of Management and Budget for interagency review. 
This document is still in interagency review. 

Internet Address (URL) • http llwww.epa gov 
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Again, thank you for your letter. If you have further questions, please contact me or your staff may call 
Denis Borum in the EPA's Office of Congressional and Intergovernmental Relations at 202-564-4836. 

~~ r 
Nancy K. Stoner 
Acting Assistant Administrator 
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Lisa Jackson 
Administrator 
U.S. Environmental Protection Agency 
1200 Pennsylvania A venue, N. W. 
Washington. DC 20460 

Dear Administrator Jackson: 

].lnitcd StJtcs ~cnJtc 
COMMITTEE ON ENVIRONI,lOJT AND PUBLIC WUHKS 

t\prill5.2011 

We arc writing to express om concerns about additional regulatory actions that the 
bwironmental Protection Agency is planning to take regarding the ''Lead: Renovation. Repair 
and Pninting Rule" (LRRP). 

Following. the finalization of EPA's LRRP Rule, several lawsuits were filed and on August 24. 
2009, EPA entered into a settlement agreement with some of the petitioners. In the settlement 
agreement, EPA agreed to commence rulemaking to address renovations in public and 
commercial builuings to the extent those renovations create lead-based paint hazards. As a n:sull 
of this agreement. by December 15, 20 II, EPA must issue a proposal to regulate reno vat ions on 
the exteriors of commercial buildings and public buildings built before I 978. EPA must take 
final m:tion on that proposnl and propose regulations for the interior of buildings by July 15, 
2013. 

The Residential Lead-Bused Pnint Hazard Reduction Act of 199::! gave EPA authority in thc 
Toxic Substances Control Act (TSC/\) to "apply the regulations to renovation or remodeling 
activities in target housing. public buildings constructed before 1978. and commercial buildings 
that cr~:atc h:ad-bascd paint hazards." We arc concerned that EPA is assuming that the majority 
ot\:ommercial buildings create a lcml hazard without having the data to support it. In a 2010 
report. EPA recognized the "scarcity of data related to dust exposures in public and com1w.:rcial 
buildings and other non-residcminl settings,'' and that an extensive literature s~arch "revealed 
relatively little information concerning typicullcvels of 11oor and window sill dust h:ad in public 
and commerciul buildings.'' Yet EPA is moving forward at a very rapid pace to issue proposl..!d 
regulations. 

Auditionally, under scction 402(c)(2). EPA has an obligation to study "the extent to \Vhich 
pl.!rsons engaged in various types or renovation and remodeling nclivitics in targ~:t housing. 
public buildings construct~:d before 1978, and commercial buildings arc exposed to let~d in the 
conduct of' such activitics or disturb lead and create a lead-based paint hazard on u regular or 

f;, ·,:1:.1·',l:i _ti..'IUI;:,.•tfl 



The llonorablc Lisa Jackson 
Arril 15, ~011 
Page:! 

occasional basis.'' Section 402( c )(3) says thm EJ> A ''shall utilize the results of the study under 
paragraph (2)" in determining whnt to regulate. 

Relying on the dust studies done in residential settings and schools is not suflicicnt tor 
promulgating rules on all existing commcrciul buildings. II' EPA docs not currently have 
surticient data on the lead hazards in commercial buildings. it must study those lend hazards and 
gather that duta prior to issuing regulations. 

We arc also concerned that the EPA seems to believe it cun easily apply what it has done under 
n.:sidcnti~tll.RRP to commercial buildings. Whereas a home owner or child ~:arc facility may 
only renovate a bathroom or kitchen once every I 0 yem·s. some commercial buildings arc 
n:novatcd continuously. Tenants move in anc.l out of oflicc buildings, requiring outlitting to meet 
their individual needs, mall shops move and change frequently, nnd many commercial ami public 
buildings undergo upgrades to make them more energy eftkient. Prior to issuing regulations, 
EPA must have a robust understanding of what rcnovntion activitil!s in public and commercial 
buildings entail, the frequency or these activities, and the relationship of these activities to 
ambient h:ad in the building. Without understanding what activities arc likely to af'l'ect ambient 
lead levels in the building. EPA cannot write regulations and guidance that will actually ~.:reate 
nlL'aningl'ul improvl!ments to public health. 

At a time when the nation's building industry has been in a severe recession and li1ces nn 
unemployment rate of nearly 21 percent, we need to make sure that the rules EP :\ is 
promulgating will not present additional barriers to economic recovery. We uppreciute >·our 
attention to this letter. 

All~ ~ , 15, /. 
~-- '~-

Sincerely. 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 20460 

The Honorable Michael B. Enzi 
United States Senate 
Washington, D.C. 20510 

Dear Senator Enzi: 

MAY 1 1 2011 

OFFICE OF CHEMICAL SAFETY 
AND POLLUTION PREVENTION 

Thank you for your letter of April15, 2011, to the U.S. Environmental Protection Agency (EPA) 
expressing your concerns about EPA's plans to regulate the renovation of public and commercial 
buildings. 

The Renovation, Repair, and Painting (RRP) rule that regulates the renovation of target housing (homes 
built before 1978) was signed on April 22, 2008. Shortly after this final rule was promulgated, several 
lawsuits were filed challenging the rule. These lawsuits (brought by industry representatives as well as 
environmental and children's health advocacy groups) were consolidated in the Circuit Court of Appeals 
for the District of Columbia Circuit. On August 26, 2009, EPA signed a settlement agreement with the 
environmental and children's health advocacy groups and shortly thereafter the industry representatives 
voluntarily dismissed their challenge to the rule. 

The settlement agreement required EPA to fulfill the obligations Congress placed on the Agency in the 
Residential Lead-Based Paint Hazard Reduction Act of 1992. The Act required EPA to promulgate 
regulations addressing renovations activities in "public buildings constructed before 1978, and 
commercial buildings" that create lead-based paint hazards. With respect to renovations on the exterior 
of such buildings, the settlement agreement, as amended, provides that EPA must issue a proposal by 
June 15,2012, and take final action on the proposal by February 15,2014. In addition, EPA also agreed 
to determine whether hazards are created by renovations on the interiors of such buildings. For those 
interior renovations that create lead-based paint hazards, EPA agreed to issue a proposal by July I, 2013, 
and take final action on the proposal no later than eighteen months after that. 

Accordingly, EPA is currently developing a proposal to address exterior renovation jobs on public 
buildings constructed before 1978 and commercial buildings that, by virtue of their close proximity to 
residences and child-occupied facilities (i.e., buildings frequented by children under the age of six), 
create lead-based paint hazards. 

EPA agrees that it is necessary to have a robust understanding of new action in public and commercial 
buildings. Consistent with Section 402(c)(2) ofTSCA, EPA has conducted extensive studies on 
renovation activities (http://www.epa.gov/lead/puhs/leadtpbf.htm#Renovation) during the development 
of the RRP rule. For example, EPA has conducted a study to evaluate lead dust generated in actual 
renovation situations, including hazards created by the use of various renovation and paint removal 
practices on different building components, known as "EPA's Dust Study" (USEPA. Characterization of 

Internet Address (URL) • hllp //www.epa.gov 
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Dust Lead Levels After Renovation, Repair, And Painting Activities. November 13, 2007). EPA is also 
evaluating other data on exterior renovations. These studies provide a comprehensive picture of lead 
dust generation by renovation activities when lead-based paint is disturbed-regardless of the building 
type. EPA will use these studies, along with any other suitable studies identified as the result of a search 
of scientific literature to identify lead paint hazards generated by renovation activities on public and 
commercial buildings. EPA will provide the analysis of the hazards created during the renovation of 
public and commercial buildings in the proposed rule and will provide opportunity for public comment 
at that time. EPA is currently gathering data on the types and frequency of renovation activities 
commonly undertaken in public and commercial buildings. 

EPA is also organizing a Small Business Advocacy Review (SBAR) panel to provide input that will be 
used by EPA during the development of the proposed rule. SBAR panels are comprised of 
representatives from the agency conducting the rulemaking (EPA in this case), the Small Business 
Administration, and the Office of Management and Budget. The Panel will consult with small entities on 
cost and economic implications of the future regulations addressing exterior renovation jobs on public 
buildings constructed before 1978 and commercial buildings. The SBAR panel will also seek 
information from participants on the types of activities typically undertaken during the renovation of 
public and commercial buildings and alternative regulatory requirements. As part of the rulemaking 
process, EPA also assesses the costs and benefits of any regulation it is required by Congress to 
implement. EPA is still gathering information to inform the development of an assessment of costs and 
benefits of this future proposed rule. Economic analyses for rulemaking efforts are performed for several 
statutes and executive orders and will be completed during the development of the proposed and final 
rule. 

Again, thank you for your letter and your support for the goal of preventing dangerous lead exposures. 
If you have additional questions or concerns, please contact me or your staff may contact 
Mr. Sven-Erik Kaiser in EPA's Office of Congressional and Intergovernmental Relations at 
(202) 566-2753. 

Sinc~~ty:.. . .-

--------!iCc ( 
Si~nhen A. Owens 
Assfiaant Administrator 
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Lisa Jackson 
Administrator 
U.S. Environmental Protection Agency 
1200 Pennsylvania Avenue, N.W. 
Washington, DC 20460 

Dear Administrator Jackson: 

/rL-1!-6CJtJ- ~9tJ3 

1Llnitcd ,States rScnatc 
C0~1MITTEE ON ENVIIWNMENT 1\NO PU£JLIC 'vVORKS 

April 15,2011 

We are writing to express concerns ubout additional regulatory actions that the Environmental 
Protection Agency is planning to take regarding the "Lead: Renovation, Repair and Painting 
Rule" (LRRP). 

We first contacted you with our concerns about the implementation of this rule in May 2009. 
Though implementation was difficult, the rule is now fully in place and, thanks to the June 2010 
enforcement guidance, EPA has trained significantly more contractors than it initially estimated 
it would need for compliance. 

However. we now understand that, as n result of a legal settlement, EPA has already proposed 
new amendments to the LRRP rule. These amendments would require renovators to conduct 
"clearance testing" following a project's completion to prove the presence or absence of'lead in 
homes. We arc concerned about this amendment for a number of reasons. 

First, poor planning lor the initial LRRP resulted in the rule taking effect without having enough 
opportunities for renovators to become certified, massive confusion among homeowners about 
the necessity of paying extra tor the LRRP compliance measures, and an inadequate amount of 
lead test kits. Additionally. EPA signi licantly underestimated the cost of compliance lor small 
businesses and individuals. 

Dramatic changes to the program. such as the requirement lor clearance testing, will likely 
impose significant confusion and complication for renovators and rcmodclcrs who have aln:udy 
completed their LRRP training and will also result in additional costs for homeowners and 
renovators to pay for the clearance testing. We have heard from a number of our constituents that 
the higher costs from current LRRP renovators have pushed homeowners to either hire 
uncertified individuals or to pcrtom1 renovation work themselves. This is absolutely counter to 
the intent or the rule. which is to protect people from the potential dungers of lead dust. 

r;.•, •' '',i'<r ;•,:•·:,l"rf• 



The Honorable Lisa Jackson 
April IS, ~011 
Page ~ 

Second, this new requirement is a clear violation of congressional intent under the Toxic 
Substances Control Act (TSCA). Congress made clear that renovation activity and abatement 
activity nrc separate. Renovation work is governed by section 402 of TSCA and abatement work 
is under section 405. Additionally, EJ> A's own definitions make it clear that abatement and 
remodeling arc different activities. The regulatory definition of abatement not only excludes 
remodeling activities, but defines abatement as the identification and permanent elimination of 
lead hazards. Remodeling activities, on the other hand, nrc not required to eliminate lead hazards 
but instead to repair, restore, or remodel the existing structure. By requiring remodelers to 
comply with the snmc lead hazards ns the abatement firms \viii blur the lines between renovators 
and abatement lim1s, potentially harming both. 

Finally. the identilication of a lead hazard in rooms where the renovations have not occurred by 
remodelers 'viii make renovators liable for existing lead in the home. Muny of the homes where 
this work will be done may already have lead levels exceeding EPA's fcdeml hnzard level prior 
to renovation work. Regardless of' whether the lend levels were cleared or not, renovators must 
leave documentntion that cont1rms the presence of lead in the home that must be disclosed to 
future buyers or tenants. 

This amendment raises some serious questions for us: 

• Previous EPA studies have lound that LRRP work pmcticcs and training requirements 
provide protection of public health. Has EPA received additional data regarding LRRP 
work practices and their health protections? We would be intercstcJ to review any new 
health or exposure data justifying an expansion of regulation to cover renovation work. 

• Additionally, please provide us with the authority EPA has under TSCA to require 
remodclcrs to use clearance testing or dust wipe testing. 

• Finally, it appears that EPA's initial cost estimate included a lower number of 
renovations requiring lcaJ sure work practices due to approval of "next generation'' 
testing kits. Unfortunately, none of those kits were approved. With the test's false 
positives, will EPA be revising its economic analysis of this rule, given the unavailability 
of new testing kits, and the higher number of jobs that require lead safe work practices? 

Protecting pregnant women and children from lead exposure is important to all of us and w<: 
continue to support the intent of the LRRP rule. However, 1 hese amendments could have the 
unintended consequence of driving people away lrom using LRRP certified renovators and 
missing the clear benctits that come from employing LRRP renovators. 

Thank you !'or your consideration or this important matter. 

Sincerely, 



The Honorable Lisa Jackson 
April I 5, 201 I 
Page 3 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 20460 

The Honorable Michael B. Enzi 
United States Senate 
Washington, D.C. 20510 

Dear Senator Enzi: 

MAY 1 1 2011 

OFFICE OF CHi:MICAL SAFETY 
A.ND POLLUTION PREVENTI<lN 

Thank you for your letter of Aprill5, 2011, to the U.S. Environmental Protection Agency (EPA) 
expressing your concerns about proposed amendments to EPA's 2008 Lead Renovation, Repair, and 
Painting Rule (RRP rule), which requires most contractors who disturb paint in housing built prior to 
1978 to be certified by EPA and trained in lead-safe work practices. 

As you are aware, the RRP rule is an important part of the Federal government's overall strategy for 
eliminating childhood lead poisoning. Congress directed EPA to develop training and certification 
requirements for lead activities, including renovations, as part of the Residential Lead-Based Paint 
Hazard Reduction Act of 1992. EPA issued the RRP rule in 2008, and it became fully effective in April 
2010. The rule provides simple, low-cost, common-sense steps contractors can take during their work to 
protect children and families. Since the RRP rule became final, EPA and states have made significant 
progress in implementing its requirements, which will protect millions of children from exposure to 
lead-based paint during renovation activities. As of today, more than 86,000 firms have been certified, 
more than 500 training providers have been accredited to provide training in lead-safe work practices, 
and we estimate that more than 600,000 renovation and remodeling contractors have been trained in 
lead-safe work practices. These requirements are key to protecting all Americans and especially 
vulnerable populations, such as children and pregnant women, from the harmful effects of lead 
exposure. 

Shortly after the final RRP rule was promulgated in 2008, several lawsuits were filed challenging the 
rule. These lawsuits (brought by industry representatives as well as environmental and children's health 
advocacy groups) were consolidated in the federal Circuit Court of Appeals for the District of Columbia 
Circuit. On August 26, 2009, EPA signed a settlement agreement with the environmental and children's 
health advocacy groups and shortly thereafter the industry representatives voluntarily dismissed their 
challenge to the rule. The settlement agreement required EPA to propose changes to the RRP rule to 
require dust wipe testing after many renovations already covered by the RRP rule. 

Accordingly, on April 22, 2010, EPA issued a Notice of Proposed Rulemaking (NPRM) under the 
authority of Section 402( c )(3) of the Toxic Substances Control Act that would require dust wipe testing 
after many renovations covered by the RRP rule. The NPRM published in the Federal Register on 
May 6, 2010, opening a 60 day public comment period. At the request of several stakeholders, and 
because EPA recognized the importance of the issues raised by the NPRM, EPA reopened the public 
comment period for an additional 30 days on July 7, 20 I 0. 
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Commenters on the proposed rule raised a number of issues, including the issues described in your 
letter. EPA has reviewed the more than 300 comments on the proposal and has considered them 
carefully in determining what final action on the proposal should be taken. A summary of these 
comments and EPA's responses will be made publicly available in the docket when the final rule is 
published. 

The settlement agreement calls for EPA to take final action on the proposal by July 15,2011. EPA 
intends to meet this deadline. The final rule is currently undergoing review by the Office of 
Management and Budget. 

With respect to the content or substance of the final action, the settlement agreement does not constrain 
the Agency's traditional discretion with respect to taking a final action on a proposal for rulemaking. 
Under the Administrative Procedure Act (APA) agencies have the discretion to make changes to what 
was proposed, provided that such changes are a "logical outgrowth" of the proposal. The settlement 
agreement does nothing to disturb this discretion under the AP A. 

With regard to the economic analysis, EPA typically revises the economic analysis accompanying the 
proposed rule to address the options chosen in the final rule. The revised economic analysis will 
incorporate or address relevant comments or other infonnation, including that related to test kits, 
received by EPA after the proposal was issued and before the final rule is promulgated. 

Again, thank you for your letter and your support for the goal of preventing dangerous lead exposures. 
If you have additional questions or concerns, please contact me or your staff may contact 
Mr. Sven-Erik Kaiser in EPA's Office of Congressional and Intergovernmental Relations at 
(202) 566-2753. 



(on~rcss of tbr mlnittb ~tates· 
Q.[l,15hmgron. B!L 203 h.'~ 

The Honnrahlc l.isn Jackson 
Admi nistra.tor 
Environmental Prote~:tion Agen~:y· 
1200 Pcnnsyh·ania Avenu~:. N.W. 
Washington. D.C. 20460 

Dear Administrator Jackson. 

Scptcmhl!r 20. 2010 

We appreciate the Environmental Protection Agency's (EPA) work to assess the health and 
safety or privutc water wells in the Pa\ ill ion urea of Wyoming. EPA has invested significant 
tim~.· and n:~ourccs into this important issue and identitied organic and inorganic compounds that 
arc or poll:nlial concem. A path forward must be developed and impkmcntcd so that Wyoming 
residents have a full umkrstanding of the facts and a plan for accessing sat~ drinking water. 

\Vc request that you work with our offices. State and local ollkials. the Wyoming Department of 
l:nvironmental Quality ( DEQ). the tribes. and other relevant state and local agencies to develop a 
plan to lix this prohlcm. We recognize EPA has played a vital role in this proc~ss. I lowewr. · 
because local water issues arc best handled attht.: state and local level. we suggest that DEQ take 
the lead role. They arc best equipped to handle the issue in the long-tcm1. This will~:nsun: that 
your agency is not indetinitcly involved in an issue regarding private water \veils. 

l"hc safety of Wyoming residents must be paramount. We appreciate your continued attention to 
this matter and look forward to your response. 

Sincerely. 

~d. 
Michael B. i:nzi 
l 1nih:d States Senator United States Senator 

(\::John Corra. Director, Wyoming Department of Environmental Quality; 
Ed Grant. Director. Oflice of Stuw Lands and Investments 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
REGION B 

Ref: 8EPR 

The Honorable Michael B. Enzi 
United States Senate 
Washington, DC 20510-5004 

Dear Senator Enzi: 

1595 Wynkoop Street 
DENVER, CO 80202·1129 . 

Phone 800-227-8917 
http://www.epa_gov/reglon08 

OCT Z 7 20to 

Re: The Path forvvard for EPA in addressing 
ground-water contamination in the Pavillion 
area. 

Thank you for writing, along with the other members of the Wyoming congressional 
delegation, to EPA Administrator Lisa Jackson on September 20,2010, regarding the path 
forward for EPA in addressing ground-water contamination in the Pavillion area. The 
Administrator has asked that I respond to your letter, and I appreciate this opportunity to provide 
the following informatio11 in response to your concerns. 

First, I wanted to be sure you were aware that, at EPA's request, Encana is voluntarily 
providing funding for alternate shorHem1 drinking water for impacted well owners. This is 
being accomplished through a provisional agreement between Encana and the non-profit 
Wyoming Association of Rural Water Systems, whi.ch provides for alternate water for up to six 
months (which would be through February 28, 2011). 

As we continue working toward more fully characterizing the nature and extent of the 
ground-water contamination in the Pavillion area, please be assured EPA is coordinatin.g our next 
steps with the State, local and Tribal governments. We agree that development of a long-tenn 
solution to securing a safe and reliable source of drinking water for Pavillion area residents 
should involve all these govemment entities, and my managers and staff will continue 
collaborating with our governmental partners as we better define our respective roles and 
responsibilities. In addition, we are committed to maintaining Ollr strong conununity 
involvement activities each step of the way. 

We have not arrived at any final decisions yet as to roles, responsibilities or actions that 
may be necessary to protect the environment and the health of the area residents, but we expect to 
get there by fully engaging all parties a.s ·appropriate. We will keep your office apprised of Qur 
progress. 

1/6 



2010·0ct·27 09:59AM U.S. EPA (9155MR) 303·312·6961 

We appreciate and share your concern for protecting the health of Pavillion residents. If 
you have questions or additional concerns, please contact me; or your staff may wish to contact 
Sandy Fells, our Regional Congressional Liaison, at 303-312-6604 or fells.sandy@epa.gov. 

Sincerely, 

2 

2/6 
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Lisa P. Jackson 
Administrator 
Environmental Protection Agency 

WASHINGTON, DC 20510 

November 29, 2010 

1200 Pennsylvania Avenue, NW, Room 3426 ARN 
Washington, DC 20460. 

Dear Administrator Jackson, 

Sen1tor Tom Coburm 20222460008 112 

We are writing to encourage you to consider input from all stakeholders in cultivating the America's 
Great Outdoors (AGO) initiative. In particular, we are concemed that Americans who are passionate 
about conserving our public lands for recreation have been overlooked for numerous listening sessions 
your agencies have held around the country. 

We would also appreciate you torwarding to us all documents, correspondence to or from agency 
personnel or invitations to individuals or organizations that participated in panel discussions or were 
otherwise part of the formal program at any AGO listening se:;sion. 

We would appreciate being updated on the status of your resp•)nse to our letter. Thank for you for your 
service to our great country. 

Sincerely, 

-

g:::~ 
cc: Secretary Ken Salazar 
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The Honorable Michael Enzi 
United States Senate 
Washington, D.C. 20510 

Dear Senator Enzi: 

MAR 1 0 2011 

Thank you for your November 29, 20 I 0, letter regarding the America's Great Outdoors 
(AGO) initiative. We appreciate your interest and agree that the outdoor recreation 
community plays a critical role in fostering the success of this initiative. 

This past summer and fall, senior Administration officials traveled around the country to 
hear from a wide variety of communities and to Jearn about innovative solutions for 
conservation. recreation, and reconnecting Americans with the outdoors. This effort 
included 51 listening sessions throughout the country, including 2 I youth listening 
sessions, and 7 for tribes and tribal youth, all of which resulted in more than 100,000 
comments and ideas. 

We had the opportunity to interact with participants from a broad range of recreation 
interests-- motorized (snowmobilers, OHV, ORV, ATV, motorcyclists), non-motorized 
(bicycling, hiking, mountain climbing, canoeing, kayaking, hunting and fishing), as well 
as organized sports (soccer, footbal1, etc.}. We also heard from parents and teachers, 
conservationists, civic leaders, business owners, state and local elected officials, tribal 
leaders. farmers and ranchers, historic preservationists, and thousands of young people 
under the age of 25. People from all ethnic groups, ages and political affiliation shared 
their passion for our Nation's great natural and cultural heritage. 

This diverse representation of stakeholders resulted from our concerted effort to 
disseminate listening session information as broadly as possible through email, websites 
and local papers. 'Jbese perspectives provided Administration officials working on the 
AGO initiative a much deeper sense of the challenges and opportunities for conservation 
and outdoor recreation that exist across this great country. 

We intentionally varied the formats of the listening sessions to capture different 
viewpoints and expertise. At all of the sessions, senior members of the Administration 
spoke briefly on their agencies' involvement and interest in the AGO initiative. In about 
a quarter of the sessions, we invited local or regional experts to share their knowledge on 
subjects that are important to the region and important for the agencies to understand. 



For instance, in Charleston, South Carolina, USDA organized a panel of seven people 
from diverse perspectives on conservation and management of long-leaf pine forests. In 
Montana, we heard from ranchers and sportsmen involved in regional conservation 
cflorts. In Los Angeles, we heard from people working on expanding access to open 
green spaces and riverways within urban communities. In Philadelphia, we engaged 
people involved in historic and cultural preservation. In Bangor, Maine, we sought out 
experts in forestry management and outdoor recreation, including snowmobiling, to share 
how those uses have been jointly managed. In Minneapolis, we asked the head of 
Pheasants Forever to share his perspective on wildlife management. And in Grand 
Island, Nebraska, we asked farmers and conservationists to share their expertise on 
strategies around Great Plains conservation. Only 13 sessions had panel discussions and 
all of the sessions were structured to maximize public input through breakout session 
discussions. 

Included with this response is infonnation relating to these sessions, including an 
extensive list of organizations and stakeholders that were notified of the public listening 
sessions; a list of all speakers and panel participants from the listening sessions; and 
copies of handouts and other documents that were distributed as part of the fonnal 
program at these events. We also note that the AGO website, found at 
www.amcricasgreatoutdoors.gov, contains additional infonnation that has been made 
available to the public, including the notes from the breakout discussions. 

We trust that as you review these materials, you will sec that AGO is about preserving 
and restoring the outdoor places that shape and define the American spirit, and that the 
report to the President was guided by the input of thousands of Americans. Thank you 
ag,•in for your letter and we look forward to continuing to work with you on this 
important effort. A similar response is being provided to your colleagues. 

~s 
Secretary 
Department of the Interior 

Enclosures 

Sincerely. 

Tom Vilsack 
Secretary 
Department of Agriculture 

• 

or 
Environmental Protection 
Agency 
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The Honorable Lisa Jackson 
Administrator 
U.S. Environmental Protection Agency 
1200 Pennsylvania Avenue, N.W. 
Washington, D.C. 20460 

Dear Administrator Jackson: 

October 4, 2010 

As Members of Congress representing water users throughout western and rural areas of the 
United States, we write to express concern with EPA's proposed permit requirement governing 
the use of aquatic pesticides. Irrigation districts throughout the West rely on the responsible use 
of aquatic herbicides in accordance with Federal Insecticide, Fungicide, and Rodenticide Act 
(FIFRA) label requirements to control the growth of weeds that threaten the delivery of water to 
our nation's farms. 

EPA's proposal would require irrigation districts to comply with the requirements of the National 
Pollutant Discharge Elimination System (NPDES) permit program. As defined by the Clean 
Water Act, NPDES permits are required for point source pollutants discharged into waters of the 
United States. However, Congress specifically exempted irrigated agriculture return flow from 
meeting the definition of a "point source" in order to keep western irrigators on a level playing 
field with farmers in the east. The use of aquatic herbicides on or near irrigation canals and 
ditches is historically protected by this exemption as it is essential to maintaining return flow. 

Importantly, EPA's proposal was issued in response to a 2009 Sixth Circuit Court of Appeals 
decision (National Cotton Council, et a/. v. EPA) that did not address the definition of a point 
source or the application of the return flow exemption to irrigation district use, but only 
interpreted the definition of a "pollutant.· Regardless of whether irrigation district herbicide use 
under FIFRA would now meet the court's definition of a pollutant, it is not a "point source" as 
prescribed by the Clean Water Act and NPDES permitting should not be required. Additionally, 
manmade irrigation systems do not necessarily meet the definition of "waters of the United 
States", further suggesting district herbicide use should not fall under the NPDES umbrella. 

In practice, the proposed permit process would impose significant new costs on states and 
irrigation districts at a time when they simply cannot afford additional expense. EPA's proposal 
would require significant site monitoring, record keeping, and annual reporting, which is 
unnecessary to ensure environmental protection given that irrigation districts already act in a 
responsible manner under FIFRA guidelines. 

We caution you that EPA's proposal is poorly timed and unnecessary to comply with the court's 
decision as it relates to the use of aquatic herbicides by irrigation districts. For the above 
mentioned reasons, we strongly urge you to delay adoption of the proposed general permit. 



Sincerely, 

Sen. Mike Crapo 

Sen. John Barrasso 

Sen. John Thune 

Sen. David Vitter 

Sen. Michael Enzi 

Sen. Mike Johanns 

/ 

/" 
,/ 

Rep. Rob Bishop 

(....cr~~--JL--..Io..oole~~~~ 

(' 

Rep. Jason Chaffetz 



Sen. James Risch 
Rep. Michael Simpson 

Sen. Pat Roberts Rep. Doug Lambom 

' ' . . 
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Sen. Orrin Hatch 

Sen. Robert Bennett 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 20460 

The Honorable Michael B. Enzi 
United States Senate 
Washington, DC 20510 

Dear Senator Enzi: 

DEC 1 0 2010 

OFFICE OF 
WATER 

Thank you for your October 4, 2010, letter to U.S. Environmental Protection 
Agency (EPA) Administrator Lisa P. Jackson regarding EPA's ongoing development of 
the Clean Water Act National Pollutant Discharge Elimination System (NPDES) 
Pesticides General Permit (PGP). Your letter raises several questions about the PGP's 
applicability to irrigation systems. 

Your letter raises concern that discharges resulting from herbicide application to 
irrigation systems should not require NPDES permits because they fall within the Clean 
Water Act's (CWA) statutory exemption for irrigation return flow and thus are not "point 
sources." I want to emphasize that your letter is correct in recognizing that irrigation 
return flow (which includes runojffrom a crop field due to irrigation of that field) does 
not require NPDES permits, as exempted by the CW A. NPDES permits are required, 
however, for point source discharges from the application of pesticides, which includes 
applications of herbicides, into waters of the United States. The Sixth Circuit Court of 
Appeals in National Cotton Council, eta!. v. EPA, decided that pesticide discharges 
(either from biological or chemical pesticides that leave a residue) are point source 
discharges of pollutants and require an NPDES permit. 

Secondly, your letter recognizes that manmade irrigation ditches do not 
necessarily meet the definition of waters of the United States and, therefore, would not 
require an NPDES permit. We agree that many irrigation ditches are not waters of the 
United States or conveyances to waters of the United States, and thus, would not require 
NPDES permit coverage. EPA continues to rely on 2008 guidance clarifying the 
circumstances for when ditches are or are not waters of the U.S. following the Supreme 
Court decisions in SW ANCC and Rapanos, under which ditches that do not contain at 
least seasonal flow are generally not considered waters of the US. 

Lastly, you stated that compliance with the POP would impose significant 
expense on states and irrigation districts when the permit requirements are unnecessary to 
protect the environment because the irrigation districts are meeting Federal Insecticide, 
Fungicide and Rodenticide Act (FIFRA) guidelines. Since the Sixth Circuit Court's 
decision, EPA has been working closely with states (as co-regulators) and other 
stakeholders (e.g., numerous industry and environmental groups) to develop an NPDES 

Internet Address (URL) • http://www.epa.gov 
Recycled/Recyclable • Printed with Vegetable Oil Based Inks on 100% Postconsumer. Process Chlorine Free Recycled Paper 



general pennit that will provide pesticide applicators with the least burdensome option 
for complying with the Court's decision and the CWA's statutory requirements. 
Working with these states and stakeholders provided EPA with the infonnation necessary 
to develop a pennit that minimizes the burden, while offering the environmental 
protection measures required under the CW A. EPA proposed its draft POP on June 4, 
2010, and accepted comments through July 19,2010. It is important to note that without 
the availability of a general pennit for such discharges, pesticide applicators would have 
to obtain coverage under individual NPDES pennits, which generally involve a more 
extensive application process and typically take longer to obtain. 

EPA agrees that irrigation districts may already comply with FIFRA labeling 
requirements. The decision in National Cotton Council, however, clarified that these 
provisions are separate from what is required under the CW A and its implementing 
regulations. The draft POP does require additional measures for protecting the 
environment beyond the FIFRA label; however, they are actions that most users of 
pesticides that are currently discharging to waters of the United States, are already 
implementing as best management practices. We have conducted extensive costing and 
economic analyses which conclude minimal burden to the applicator industry associated 
with the POP. EPA developed this pennit with the goal of avoiding undue regulatory 
burden upon pesticide applicators; of not including redundant requirements from those 
already in effect under existing laws, regulations, and pennits; and providing a legally 
defensible pennit that implements the required CW A statutory and regulatory protections 
for discharges resulting from application of pesticides. 

In addition to working on the final EPA pennit, as we stated above, we are also 
working closely with states to assist them in developing new state pennits to be in place 
by the April9, 2011, court deadline. Thank you again for sharing your concerns with us. 
If you have further questions, please contact me or your staff may call Greg Spraul in 
EPA's Office of Congressional and Intergovernmental Relations at (202) 564-0255. 

Sincerely, 

Peter S. Silva 
Assistant Administrator 



tlnittd ~tatts ~tnatt 
WASHINGTON, DC 20510 

April 27, 2010 

Honorable Lisa Jackson 
Administrator 
Environmental Protection Agency · 
Ariel Rios Building 
1200 Pennsylvania Avenue, N.W. 
Washington, DC 20460 

Dear Administrator Jackson, 

We write today to highly recommend you include strong participation from the impacted 
states in the hydraulic fracturing study the Environmental Protection Agency announced 
on March 18, 2010. As directed by Congress, the study must rely on the best available 
science, as well as independent sources of information. It also must be conducted 
through a transparent, peer-reviewed process in consultation with State and interstate 
regulatory agencies. State and local input and expertise will be key as you study this 
issue. 

Wyoming is the nation's second largest producer of natural gas and seventh largest 
producer of oil. Hydraulic fracturing has been used in Wyoming for decades and plays 
a major role in energy production that occurs in our State. Because geology differs from 
state to state and region to region, the issues surrounding hydraulic fracturing in 
Wyoming are immensely different than in other areas of the country. 

It is important that people with expertise specifically related to Wyoming be included as 
you move forward. Regulators and stakeholders in Wyoming have a strong 
understanding of the hydraulic fracturing process. They will be an invaluable asset as 
your agency conducts its study. In addition to Wyoming regulators and stakeholders, 
we recommend you work directly with Wyoming State Geologist Ron Surdam. 

Mr. Surdam has headed the Wyoming State Geological Survey since 2004. Prior to his 
service as the State Geologist, he served in director positions for the Institute for Energy 
Research and the Enhanced Oil Recovery Institute at the University of Wyoming. With 
more than 30 years experience in the field of geology, he has the knowledge and 
scientific background to help you tackle this important issue. 

Thank you for your attention to this matter. We look forward to working with your 
Agency on this matter. 

Sincerely, 

~It~ 
ohn Barrasso, M.D. 

United States Senate United States Senate 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 20460 

The Honorable Michael B. Enzi 
United States Senate 

MAY 2 5 2010 

SR-379A Russell Senate Office Building 
Washington, D.C. 20510 

Dear Senator Enzi: 

OFFICE OF 
RESEARCH AND DEVELOPMENT 

Thank you for your letter dated April 27, 2010, to Lisa Jackson, Administrator, U.S. 
Environmental Protection Agency (EPA), regarding EPA's study of hydraulic fracturing and 
your recommendation for strong participation from the impacted states. Your letter was referred 
to my office, the Office of Research and Development, for response. We appreciate your interest 
in the study and thank you for your support of EPA's continuing commitment to protecting the 
Nation's public health and environment. 

EPA is in the very early stages of planning and is taking the utmost care in scoping the 
project to address Congress' request as spelled out in the U.S. House of Representatives 
Appropriations Conference Committee's Fiscal Year 2010 budget report language. This request 
includes, "The Agency shall consult with other Federal agencies, as well as appropriate State and 
Interstate regulatory agencies in carrying out the study .... " 

In early April, the Agency sought guidance and advice from EPA's Science Advisory 
Board (SAB) Environmental Engineering Committee- an independent, external federal advisory 
committee. The SAB's advice will be used to guide the design of the study, ensure balanced 
stakeholder involvement, and develop a rigorous scientific approach for the research strategy. 
Engaging the full range of stakeholders and the scientific community will ensure that 
independent sources of information and the best-available science will be used throughout the 
study. 

Scientific experts within the Office of Research and Development, whose expertise 
includes both risk assessment and risk management, will lead the study and work in close 
partnership with other EPA offices such as the Office of Water and the Regional offices. We 
will follow our rigorous quality assurance and peer review processes and will conduct the study 
in a transparent and coordinated manner. We will also consult with other Federal agencies, as 
well as State and interstate regulatory agencies, including those in Wyoming. 
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Again, thank you for your letter. If you have further questions, please contact me or your 
staff may call David Piantanida in EPA's Office of Congressional and Intergovernmental 
Relations at (202) 564-8318. 

. '~.1'.-n,J.--_ 

··""Paul T. Anastas 
J Assistant Administrator 



tlnitcd ~tatcs ~cnatc 
WASHINGTON, DC 20510 

December 14, 2006 

Mr. Stephen L. Johnson 
Administrator, U.S. Environmental Protection Agency 
Ariel Rios Federal Building 
1200 Pennsylvania Avenue, N.W. 
Washington, D.C. 20460 

Dear Administrator Johnson: 

On March 29, 2006, the U.S. Environmental Protection Agency (EPA) issued a proposed 
rule to reduce emissions of benzene and other hazardous air pollutants through controls 
on gasoline, vehicles and portable gasoline containers. We strongly support agency 
actions to improve air quality and public health by reducing mobile source air toxics 
(MSAT). 

We write to call your attention to the treatment of small refiners in this rule. We are 
concerned the EPA may not be extending compliance consideration to as broad of a class 
of small refineries as Congress has recently recognized in the American Jobs Creation 
Act of2004 (JOBSACT) and the Energy Policy Act of2005 (EPACT). Small refining 
dynamics in regulations such as MSA T are important to us and we ask you to review this 
matter prior to issuing a final rule. 

In summary, the MSAT proposal defines a small refiner as an entity that: (1) recently 
produced gasoline, (2) employs no more than 1,500 people companywide, and (3) has 
total refining capacity not exceeding 155,000 barrels per calendar day (b/d). The agency 
has determined that small refiners need additional time to comply with proposed MSA T 
requirements. 

We are advised there are refineries in our home states that fail to meet the EPA's small 
refiner definition even though they are either: (1) small in size- fewer than 75,000 b/d 
(the definition used in EP ACT); or (2) owned by a refiner with no more than 1,500 
employees in the refining operations of the business and have a total refining capacity not 
exceeding 205,000 b/d (the definition used in the JOBSACT). These facilities are owned 
by entities such as farm co-operatives, families with varied business interests, refiners 
that participate in downstream retail fuel sales, and refiners that serve rural, isolated 
markets. While they own and operate refineries that are "small" by congressional 
standards, their corporate structure does not meet the unique eligibility test the EPA has 
proposed. 

In the MSA T proposal, the EPA explains its rationale for giving small refiners more time 
to meet the new standards. Reasons include availability of capital, the shortage of 
engineering and construction resources, competition with large companies for technology 



services and engineering expertise, and the availability of a robust benzene credit trading 
market. We struggle to see differences in these kinds of compliance disadvantages 
between the small entities defined by the EPA and those we identified above. To 
understand the issue better, we ask the EPA to identify for us each refiner and each 
refinery (by its capacity size) expected to meet the agency's small refiner definition. 

As you know, the EPA recently proposed the renewable fuels standard (RFS) regulation. 
The EP ACT exempted small refineries from RFS requirements for the first 5 years of the 
program. Of interest is that the EPA determined the congressional small refinery 
definition ofless than 75,000 b/d was insufficient and did not cover enough facilities. 
Consequently, the EPA recommended the 5-year delay extend to more refineries than 
what Congress established. 

The size ofthe refineries that EPA proposes being considered as "small" in the RFS 
rulemaking should be considered. The agency has recommended that several refineries 
larger than 75,000 b/d in size meet EPA's definition of a "small refiner." In contrast, we 
understand there are many refineries less than 75,000 b/d in size (one as small as 16,800 
b/d) that the agency does not consider "small" in the MSAT proposal. This inconsistency 
is troubling. 

We are told that there is a potential overlap and relationship between the RFS and the 
MSA T rules. Renewable fuels blending will dilute pool benzene and may well impact 
the type and level of control technology needed to comply with the MSAT standard at 
individual refineries. Therefore, it will be especially important for classes of facilities to 
be treated consistently and congruently in the application of these two regulations. 

Small refiners in our states represent a key source of fuel supply to consumers, especially 
those in rural areas. These entities are also an important economic engine for jobs, 
commerce and industry in local and regional economies. They have invested heavily to 
keep pace with requirements to make cleaner fuels and to reduce refinery emissions. We 
are concerned when we hear that some small facilities are receiving regulatory 
consideration but others are not. 

With this background in mind, we urge the agency to incorporate the definitions of a 
small refiner/refinery that Congress established in the JOBSACT and EP ACT in the final 
rules on MSAT and to use the treatment of small refiners in the RFS regulation as a 
model. There should be fair and consistent treatment of facilities that are truly small in 
these major regulations. 

Thank you for your review and consideration of our views on this important matter. 

Sincerely, 



~~--
~?'~----



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 20460 

The Honorable Michael B. Enzi 
United States Senate 
Washington, D.C. 20510 

Dear Senator Enzi: 

JAN 2 5 2007 

OFFICE OF 
AIR AND RADIATION 

Thank you for your letter of December I 4, 2006, co-signed by nine of your colleagues, in 
which you requested that the Environmental Protection Agency (EPA) reconsider the definition 
of small refiner for the purposes of the mobile source air toxics (MSAT) final rule. 

In our MSAT proposal of March 29, 2006, the criteria to qualify a.<> a "small refiner" are 
essentially identical to those used in many other EPA mobile source rules, including rules 
comparable in scope to the proposed MSAT rule, notably the Gasoline Sulfur and the Highway 
and Nonroad Diesel rules (with some minor clarifications to avoid confusion). Specifically, to 
qualify as a small refiner, we proposed that a refiner must demonstrate that it meets all of the 
following criteria: I) produced gasoline from crude; 2) had no more than 1,500 employees, based 
on the average number of employees; and 3) had an average crude oil capacity less than or equal 
to 155,000 barrels per calendar day (bpcd). 

These criteria are largely based on the Small Business Administration (SBA) definition of 
a small refiner. The small business employee criteria were established for SBA's small business 
definition (per 13 CFR 121.201) to set apart those companies which are most likely to be at an 
inherent economic disadvantage relative to larger businesses. This definition must also be used 
during the Small Business Regulatory Enforcement Fairness Act (SBREFA) Panel process to 
determine which companies are considered small businesses. Under this process, EPA is 
required to focus consideration on small businesses and evaluate the burdens that a proposed rule 
would impose, and potential mechanisms to relieve burdens where appropriate. SBREF A and 
the Regulatory Flexibility Act require agencies to perform this assessment prior to each 
significant rulemaking that has a significant impact on a substantial number of small businesses. 
In keeping with the intent of SBREFA, EPA's overall approach in regulations establishing 
broadly applicable fuel standards has been to limit the small refiner relief provisions to the subset 
of refiners that are likely to be seriously economically challenged as a result of new regulations 
due to their size. 

As you note in your letter, the.Energy Policy Act of 2005 (EPAct) and the American Jobs 
Creation Act of 2004 (Jobs Act) use definitions that are different from the SBA definition. The 
EPAct focuses on refinery size rather than company size, while the Jobs Act focuses on refinery-
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Otnngress uf tlJc Unite~ ~fates 
masqington, mar 20515 

Honorable Lisa P. Jackson 
Administrator 

November 17, 2011 

US Environmental Protection Agency 
1200 Pennsylvania Avenue, NW 
Washington, DC 20460 

Dear Administrator Jackson: 

We are contacting you regarding concerns about the Environmental Protection 
Agency's (EPA) proposed decision to disapprove a portion of North Dakota's State 
Implementation Plan (SIP) and issue a Federal Implementation Plan (FIP) because of 
the ramifications of such a decision on our home state of Wyoming. The State of North 
Dakota took Into account all of the factors specified In the Clean Air Act regional haze 
regulations and provided a reasoned explanation for its plan. Wyoming has taken 
similar care in drafting its plan. These plans balance the need to improve air quality with 
the need to take a reasonable approach that recognizes the effects of regulation on our 
economy. The approach insisted by the EPA is neither reasonable nor necessary. We 
are concerned that the EPA's Insistence on moving forward with a FIP will increase 
energy prices and cost jobs in both North Dakota and Wyoming. At a time of high 
unemployment nationwide, this result is unacceptable. 

The EPA's decision to issue a FIP Ignores the reasoned approach taken by North 
Dakota and sets a precedent that could translate to the upcoming decision on 
Wyoming's efforts to meet the EPA's regional haze requirements. Rather than Ignore 
the carefully constructed work of state regulatory agencies, the EPA should accept 
North Dakota's SIP to address regional haze. Wyoming should receive similar treatment 
when the EPA has finished evaluating its plan. 

In Wyoming, we rely heavily on coal mining and coal-based generation to 
sustain and grow our economy. This nation's prosperity was built largely on the basis of 
reliable, affordable electricity. We have made great gains in reducing emissions from 
coal-based generation while increasing the supply of electricity. The coal industry 
supplies good paying jobs in our state. The affordable electricity provided by coal will 
help our economy grow. 

If the EPA moves forward with its FIP, the cost of implementing such a plan will 
be tremendous. The electric generating Industry of North Dakota will be forced to 
expend hundreds of millions of dollars on technology that has not been proven on North 
Dakota lignite coal. These costs will be passed on to consumers. We are told that, 
even if the emissions reductions are successful, the visibility differences will be 
imperceptible to the human eye. Should the EPA follow a similar path with Wyoming's 
plan, we are told that similar results will occur. As a nation, we must have solutions 
that justify the cost. The FIP proposed by the EPA does not appear to meet that test. 

PfUNT£0 ON REC•C~EO PAPER 



States like Wyoming and North Dakota should be given deference to develop a 
regional haze plan based on sound science, sound policy, and what the law 
requires. The people in the State are those who are most Impacted by the regulations, 
so it makes sense that the State regulatory agency would be given deference. The 
EPA's FIP for North Dakota appears to ignore such an approach in favor of a costly, job 
killing proposal. We urge you to reject the FIP from the EPA's Region 8 in favor of 
allowing North Dakota to move forward with its SIP. When you make a decision about 
Wyoming's efforts, we hope you will allow for Wyoming to regulate regional haze within 
its borders. 

Sincerely, 

~!!~ 
United States Senator 



---------------------------

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 20460 

The Honorable Michael B. Enzi 
United States Senate 
Washington, D.C. 20510 

Dear Senator Enzi: 

DEC 1 4 2011 

OFFICE OF 
AIR AND RADIATION 

Thank you for your letter of November 17, 2011, co-signed by two of your colleagues, to Administrator 
Lisa Jackson, concerning our proposed action regarding North Dakota's State Implementation Plans 
(SIPs) to address regional haze and the interstate transport of air pollutants. The Administrator asked that 
I respond on her behalf. 

In your letter, you express concerns that our proposed decision to issue a partial federal implementation 
plan (FIP) will increase energy prices and cost jobs in both North Dakota and Wyoming. You also 
emphasize that states should be given deference to develop approvable regional haze plans, and you 
request that we not promulgate our action, allow North Dakota to move forward with its SIP, and afford 
Wyoming the same considerations when we review its SIP. 

The U.S. Environmental Protection Agency is in the process of reviewing all public comments received 
on our proposed action regarding the North Dakota plans and deciding on an appropriate course of 
action. I assure you, we will carefully consider the issues you have raised, along with the many issues 
raised by all the public commenters. We are under consent decree to take final action on the SIPs by 
February 9, 2012. In addition, we are currently reviewing Wyoming's SIP and drafting our proposed 
action. There will be an opportunity for public comment once the proposal is published. 

Again, thank you for your letter. If you have further questions, please contact me, or your staff may call 
Josh Lewis in EPA's Office of Congressional and Intergovernmental Relations at (202) 564-2095. 

Sincerely, 

Gina McCarthy 
Assistant Administrator 
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ldnitrd ~rates cSrnatc 
WASHINGTON, DC 20510 

September 19, 2011 

The Honorable Lisa Jackson 
Administrator 

The Honorable J. Randolph Babbitt 
Administrator 

Environmental Protection Agency 
1200 Pennsylvania Avenue, N.W. 
Washington, DC 20460 

Dear Administrators Jackson and Babbitt: 

Federal Aviation Administration 
800 Independence A venue, S. W. 
Washington, DC 20591 -

We write to encourage the Envirorunental Protection Agency (EPA) and the Federal 
Aviation Administration (FAA) to work closely together with representatives from the 
aviation sector in any efforts to transition from leaded avgas used by General Aviation 
(GA) aircraft to an unleaded 8.Iternative. While we lUlderstand and share your desire to 
remove lead from avgas, especially in light of potential litigation, we also need to ensure 
the EPA does not ban lead used in avgas until we have a safe, viable, readily available, and 
cost-efficient alternative. 

Currently, leaded avgas is used to fuel approximately 150,000 piston-engine aircraft in the 
United States. As you know, lead boosts the octane of the fuel used in these aircraft, 
protecting the engines against early detonation and preventing engine failure in flight. 
Despite ongoing research and testiilg, there currently is no safe or affordable alternative to 
leaded avgas to meet the needs of the GA aircraft fleet and FAA standards that ensure their 
flight safety. 

Without avgas, most existing GA aircraft engines will have to be de-rated from their 
currently-certified power levels in order to maintain the FAA-required detonation margins 
at an incredible cost to aircraft owners, operators, and the consumers who rely on their 
service. Arbitrarily imposed changes would also result in a significant loss of power that 
will reduce the performance and cargo capacity of many existing GA aircraft, severely 
limiting their usefulness. These changes also pose a significant flight safety concern as a 
reduction in power results in reduced aircraft performance leading to longer takeoff 
distances and lower aircraft climb rates. 

As you may be aware, GA contributes over $150 billion annually to the national economy 
and supports approximately 1.2 million American jobs. However, GA is more than just 
revenue and jobs. GA serves medical providers, law enforcement, small businesses, and 
agricultural producers. Agricultural pilots treat more than 75 million acres of cropland 
each year. In addition, GA aircraft provide service to all of the 19,600 public and private 



.> 1> 2 I· 2 (J II I (I 2 8 A M 5 E I'J A T 0 R J 0 H N T H U N E - S o u t h 0 a k o t a 2 0 2 -2 2 8 -5 4 2 9 3/5 

landing facilities in the United States. In our most rural commW1ities GA aircraft are the 
only means of reliable, year-round transportation available. Therefore, the use of a new 
avgas that does not provide the same detonation protection as today' s fuel would tum most 
single, twin-engine, and high-performance airplanes into non-airworthy aircraft drastically 
affecting the national economy. 

The GA industry, including aircraft and engine manufacturers, fuel producers and 
developers, as well as groups representing pilots and aircraft owners, play a key role in the 
process for finding suitable unleaded replacements for avgas. Each brings a mix of 
technical knowledge, historical perspective and market understanding to the discussion 
that must be considered to ensure General Aviation remains viable well into the future. 

For these reasons, we urge both the EPA and FAA to work closely together with 
representatives of the GA sector and the House and Senate GA Caucuses in fmding an 
alternative to leaded avgas. Furthermore, we urge you to carefully consider these concerns 
before you move forward with any rulemak.ing that would stop the use of leaded avgas 
before the FAA has an opportunity to take appropriate measures needed to approve a new, 
safe, and affordable unleaded avgas that takes into account the safety of those aboard the 
affected aircraft. · 

Sincerely, 



---'1· 2 I 2(11·1 1(1 28 A.M SEf'IA TOR JOHN THUNE - Soulh Dakota 202-228-5429 4/5 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 20460 

The Honorable Michael B. Enzi 
United States Senate 
Washington, D.C. 20510 

Dear Senator Enzi: 

DEC ·- 1 2011 
OFFICE OF 

AIR AND RADIATION 

Thank you for your letter of September 19, 2011, co-signed by 26 of your colleagues, to Administrator 
Jackson. Your letter requests that the Environmental Protection Agency and the Federal Aviation 
Administration (FAA) work closely together with representatives from the aviation sector in any efforts 
to transition general aviation aircraft from leaded aviation gasoline (avgas) to an unleaded alternative. 
Specifically you noted concern regarding a ban on lead used in avgas before a safe, viable, readily 
available, and cost-efficient alternative is available. 

I would like to clarify the EPA's role and actions on this issue: the EPA does not have regulatory 
authority over the composition or chemical or physical properties of aviation fuels. The EPA has the 
authority to establish emissions standards for aircraft under Clean Air Act section 231, and is 
responsible for judging whether emissions from aircraft, including aircraft lead emissions, cause or 
contribute to air pollution which may reasonably be anticipated to endanger public health or welfare. 
FAA, however, has the authority to regulate the content of aviation fuel. The EPA is coordinating on an 
ongoing }?as is with FAA, and will continue to do so, on our activities related to the use of I ead in 
aviation fuel. 

The EPA published an Advance Notice of Proposed Rulemaking (ANPR) in April 201 0 regarding 
leaded avgas. The purpose of the ANPR was to describe available data and request comment related to 
lead emissions, ambient concentrations of lead, and potential exposure to lead from the use of leaded 
avgas. The ANPR was issued in part in response to a rulemaking petition submitted by Friends of the 
Earth in 2006 concerning leaded avgas. Since then, the EPA has continued to gather and analyze 
relevant information. The ANPR and our current analytical work are focused on the issue of 
endangerment, which is the first step in a long regulatory process. We are mindful ofthe complexity of 
the issues involved, and the EPA is moving forward in a thorough and deliberate manner. Our analytical 
work and data collection is likely to continue over the next one to two years. 

I want to assure you that the EPA recognizes the importance of piston-engine general aviation 
throughout the United States. Furthermore, safety considerations are always a high priority for us. We 
will be working in concert with FAA, industry and aviation groups to keep piston-engine powered 
airplanes flying safely, and in an environmentally responsible manner. 
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Any EPA regulatory action to address lead emissions from aircraft would involve a thorough process of 
identifying options and would consider safety, economic impacts and other impacts. This would be done 
in concert with the FAA, states, industry groups and user groups. 

We appreciate the information you submitted about the importance of general aviation to the national 
economy, rural communities, and American businesses and jobs. We look forward to continuing our 
dialogue with FAA and the general aviation sector, as well as the House and Senate General Aviation 
Caucuses. 

Again, thank you for your letter. If you have further questions, please contact me or your staff may call 
Patricia Haman in EPA's Office of Congressional and Intergovernmental Relations at (202) 564-2806. 

arthy 
Assistant Administrator 
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Small Business 

September 28, 2012 

Associate Administrator 
Enviromental Protection Agency 
Congressional and Legislative Affairs 
1200 Pennsylvania Avenue, NW 
Room 3426 Arn 
Washington, DC 20460-0002 

Dear Sir: 

The Lincoln County Farm Bureau has provided me with a copy of their letter to you 
regarding their request to have the Clean Water Act Guidance Document withdrawn by 
EPA and the Army Corps of Engineers. I have enclosed a copy of that letter for your 
review. 

I would like to ask that the situation outlined be carefully reviewed and that I be advised 
of your findings. Whatever information and assistance you can provide will be greatly 
appreciated. Please respond to me at P.O. Box 12470, Jackson, Wyoming 83002; or 
by fax (307) 739-9520; or email to reagen_green@enzi.senate.gov. I look forward to 
your reply. 

Sincerely, 

~~' 
Michael B. Enzi 
United States Senator 

MBE:rbg 

Enclosure 

Budget 
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September 22, 20 12 

Lisa P. Jackson, Administrator, Environmental Protection Agency, Ariel Rios Building, 
1200 Pennsylvania Avenue, N.W., Washington, DC 20460 

Tom Vilsack, Secretary of Agriculture, United States Department of Agriculture, 1400 
Jndependence Ave., S.W., Washington, DC 20250 

Dear Administrator Jackson and Secretary Vilsack: 

Please withdraw the Clean Water Act Guidance Document by EPA and the Army Corps of 
Engineers. 

lfthe Guidance Document were to be finalized, many areas of our ranches and areas throughout 

the state would become regulated by the EPA under the Clean Water Act. Congress did not 
intend the Clean Water Act to regulate ditches and farm ponds, possible groundwater, and even 
the rain once it falls to the ground. 

fhe Clean Water Act has been successful in the previous 40 years. Now, the Guidance 

Document seeks new and expanded authority beyond the scope of the law. This must be 

withdrawn. 

Thank you for your consideration. 

Signed by members ofthe 
Lincoln County Farm Bureau 
538 Washington 
Box 196 
Afton, WY 83110 

t~·~~ 
J'J.i~"-t1J~~ 
-~I~ l;.u_CW~; 
~~14¥ 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 20460 

The Honorable Michael B. Enzi 
United States Senator 
P.O. Box 12470 
Jackson, Wyoming 83002 

Dear Senator Enzi: 

DEC -- 7 2012 

OFFICE OF WATER 

Thank you for your letter of September 28, 2012, to the U.S. Environmental Protection Agency (EPA) 
Associate Administrator for Congressional and Intergovernmental Relations, forwarding a letter from the 
Lincoln County Farm Bureau to the EPA Administrator Lisa P. Jackson. The Lincoln County Farm 
Bureau letter requests that the EPA withdraw the draft Clean Water Act guidance document published by 
the EPA and the U.S. Army Corps of Engineers (Corps), and expresses concerns that the draft guidance 
would lead to increased regulatory control of ranches and farms. As the senior policy manager ofthe 
EPA's national water program, I appreciate the opportunity to respond to your letter. 

In May 2011, the EPA and the Corps announced the availability of draft guidance for public review and 
comment that clarifies the scope of CWA protections in light of Supreme Court's decisions. This 
guidance, once finalized, would replace the 2008 guidance that the EPA and the Corps currently use. The 
agencies developed the draft guidance because we and many stakeholders believe strongly that the current 
guidance issued in 2008 is confusing and is causing avoidable delays and inconsistency for those who 
need CW A permits. 

I want to emphasize for the Farm Bureau that we have worked hard to prepare the guidance to assure it 
would not establish any regulatory burdens for the nation's farmers. The draft guidance would reaffirm 
the existing regulatory exemptions for agriculture, including those for prior converted cropland. It would 
not affect any ofthe exemptions from CWA section 404 permitting requirements provided by CWA 
section 404(f), including those for ongoing agriculture, forestry, and ranching practices. The draft 
guidance also would not change the existing statutory and regulatory exemptions from NPDES permitting 
requirements for agricultural stormwater discharges and return flows from irrigated agriculture. It would 
further clarify that groundwater, including groundwater in underground tile drainage systems, is not 
protected as a "water of the United States" under the CW A. 

We received over 230,000 comments, the vast majority of which were supportive of moving forward with 
clarifying the scope of protected waters. We have revised the guidance in response to comments received, 
and submitted a draft final guidance to the Office of Management and Budget for interagency review. 
This document remains in interagency review. The agencies have not made a decision whether or not to 
issue the guidance as final. 
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Again, thank you for your letter. If you have further questions, please contact me or your staff may call 
Denis Borum in the EPA's Office of Congressional and Intergovernmental Relations at 202-564-4836. 

Sincerely, 

~c~ 
Nancy K. Stoner 
Acting Assistant Administrator 



'tlnitn1 .5tJtcs Scnatr 

l"lw llonorablc Lisa Jackson 
1 \d minis\ ra tor 
Erwiromnental Pru!t:ction Agenc: 
I :200 1\'nns; h ani a.\ n:nue. \1. \V. 
Washin~ton. D.C. 20460 

Dear Admi:1istratm .lm:kson. 

WASHINGTON, DC 20510 

November 17. 20 I 0 

\Vt: writ,.; to raise concerns regarding implenw1tation ofthc renewable fuel standard (RFSl for 
small rl'linerics. \Vhik the Department of Energy (DOF) is scheduled to complete an economic 
impact study this l~rll. we arc com:crncd that there is the distinct possibility that the Department"s 
study will not be compkteJ by the end of the year. In that l:ase, the Environmental Prokctiun 
i\gerH:y ( FP,\ l would be imposing the RFS on small rl'lineries '<\ithout the bend it or what we 
e.\pl'l:t to b;..· signilic~mtly superior datu. presently being compiled by DOE. as directed under the 
FY 10 l·:nergy .:md Water Appropriations bill. Therefore, we strongly urge you to \\llrk directly 
with DOl·: tu cnsurL' that your decision making incorporates this ne\'\' data, as em isioned by 
C..\mgn.:ss \\ h-:n it provided funding to revisit the tla\\-:d stt1dy. 

/\s : ou kmm. EPACT ~xcmpts small refineries from RFS requirements out of concern (\.lr undue 
economic rn,ury. The Environmental Protection Agency shared this same concern when they 
:::-.:pandcd th~.: number and size of rclinerics cligibk for this temporary exemption in the RFS 
rukmuking to include small business retiners. !:PACT directed the Department of Energy to 
Jctennine if the RFS would impose a hardship on small refineries prior to imposing regulation. 
With guuJ information in hand. EPA could determine whether or not to extend thl' t:xemption. 

In 2009. DOE issued a small retincry c.\cmption study. Congress found the study to be 
incompktl' in many essential respects and directed DOE to reopen and reassess the study. L)nder 
direction from Congress, DOE is now working on what is expected to he a robust small rclincry 
study. lt 'Ail! rev it.:\\ the tinancial health of the small relining sector. the cost of RFS 
compliance. <1ncl study unique market dynamics--all of which are fundamental to sound 
economic evaluation and essential in helping EPA make good regulatory decisions. 

In .:arly 2010. the J.u:s~ Preamble stated EPA knew that Congress ( l) had disavo\\ed tho.: small 
refinery study. and (2) had directed DOE to reopen and revise the report. Despite this. we an: 
CllJH:crned that EP.-\ appears to be poised to rely· on the 11awcd study and n:quin: small rl..'fineries 
to cnmpl) \\ith the RFS by January L 2011. lfthc EPA mon:s forv.ard >vith this dt:cision 
''ithoutthe Jinal DOE report, it will be acting upon what Congress has determined to be a tlawed 
study and \\Ould run counter to what Congress had envisioned under the Energy Policy· A.ct nf 



The llonorahk l.i:;a Jai.:kson 
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2005. \\'~ bdie\ e this undermines the intent of that Act and leaves small relineries vulnerable to 
a mand::nc that has nnt fully been considered. lt is reasonable and right tor EPA to delay making 
small rL'tineries subject toRrS requirements until (I) the DOE study is published and reviewed. 
(2) it concludes no disproportionate economic hardship exists, and (3) small rclincrics arc given 
kad-tirnc to comply \Vith the ncv,: requirements. 

l.J',.'\ is authorized to grant an RFS extension to a rctinery due to hardship on a case-by-case 
h<1sis. EPACT provides two RFS protections to small rctincries-···a sector wide study as well as 
an imlividuall>ptilm to petition EPA for regulatory relief. It is impol1ant to note, however. that 
IJ' A's casc-b: -case discretion was never intended to diminish. obviate, or replace the need tor 
th..: scctor wide study. Th~ hardship exemption is n separate process than can rely on the distinct 
cl'lllltJmic factors of an individual facility in c\'aluating the petition. 

This issue is important to our local economies and \VC bdieve local jobs arc d~pcndcnt upon 
ensuring your decision is a well informed one. W't..' seek your support to ensure that EPA will 
proacti\'ely work with DOE to ensure that the latest data \viii be incorporated in your decision 
making as cnvisi~..med by Congress before making a determination upon whether to extend the 
exemption. We thank EPA for considering these views and taking time to review this matter. 

Sincerely. 

/ f Scnatnr John Barrassn. i\1.D. Senator Robert F. Bennett 
! / 

~&;#; 
····- - ----- ------------------------

Senator i\.'lichaell:3. l:::nzi 

St.:nator On·in (). !latch 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 20460 

The Honorable Michael B. Enzi 
United States Senate 
Washington, D.C. 20510 

Dear Senator Enzi: 

DEC 1 7 2010 

OFFICE OF 
AIR AND RADIATION 

Thank you for your letter of November 17, 2010, co-signed by four of your colleagues, 
urging the U.S. Environmental Protection Agency (EPA) to work directly and proactively with 
the U.S. Department of Energy (DOE) to ensure that decisions we make with regard to small 
refinery exemptions from the Renewable Fuel Standard (RFS) program are based on the latest 
data. I am writing to inform you that this is indeed our intention. 

Under Clean Air Act section 211 ( o )(9), small refineries are exempt from meeting the 
volume requirements of the RFS program until calendar year 2011. The Clean Air Act allows 
this exemption to be extended through 2011 and later years if it is determined that a small 
refinery will be subject to disproportionate economic hardship from the RFS volume 
requirements. Furthermore, the Clean Air Act provides two possible routes through which such 
a determination can be made. The first is through a study conducted by the DOE of the impacts 
on all small refineries. The second is through EPA's evaluation of a petition submitted by an 
individual small refinery. 

In evaluating individual petitions, EPA must consult with the DOE and "consider the 
findings of the [DOE small refinery] study ... and other economic factors." As a result, the two 
possible routes, while distinct and separate, are nevertheless linked together. As you know, DOE 
completed an initial small refinery study, "EPACT 2005 Section 1501 Small Refineries 
Exemption Study," on February 25, 2009, but is in the process of issuing a revised study on 
economic hardship for small refineries pursuant to a Congressional appropriations bill. 

Throughout DOE's process of collecting and processing data for use in their revised 
study, we have been in contact with DOE staff and shared information as appropriate. We have 
also been coordinating with small refineries, including those that have submitted petitions 
requesting an extension of the statutory exemption. We intend to continue these interactions as 
we move forward. 

We believe that our decision would be best informed, and most consistent with the Clean 
Air Act, if we consider the findings of the revised DOE study before making a final decision on 
any petition from a small refinery. To this end, we have not made a final determination 
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concerning any of the small refinery petitions we have received to date, and we do not intend to 
make such determinations until after the revised DOE study is completed. 

The Clean Air Act specifies that all small refineries shall be obligated parties beginning 
in calendar year 2011 absent an explicit extension of the applicable exemption. Since we have 
not extended the exemption for any small refinery as of this date, the RFS standards for 2011 
were calculated assuming that no small refineries will be exempt in 2011? However, if by the 
end of2010 we make a determination that any small refinery will be subject to disproportionate 
economic hardship based on the revised DOE study, the RFS standards that apply beginning 
January 1, 2011, would not apply to that small refinery. Even if the revised DOE study and our 
determination are not completed until after January 1, 2011, we still have the ability to exempt a 
small refinery from the standard for calendar year 2011 since the RFS standard is an annual 
standard and compliance is not required to be demonstrated until February 28, 2012. We have 
communicated this with the small refineries that have petitioned us, and they understand the 
situation. Moreover, based on discussions with DOE, we expect that the revised study will be 
completed early in 2011, and we will make our determinations regarding extensions of 
applicable exemptions shortly thereafter. 

Again, thank you for your letter. If you have further questions, please call me or have 
your staff contact Patricia Haman in EPA's Office of Congressional and Intergovernmental 
Relations at (202) 564-2806. 

Sincerely, 

arthy 
Assistant Administrator 

3Final rule was signed on November 23,2010. 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, D.C. 20460 

FEB - 9 2009 

/ 

The Honorable Michael B. Enzi 
United States Senate 
Washington, DC 20510 

OFFICE OF 
CHILDREN'S HEALTH PROTECTION 
AND ENVIRONMENTAL EDUCATTION 

Dear Senator Enzi: 

We want to bring to your attention that the U.S. Environmental Protection Agency's 
Aging Initiative has given a constituent community an award for Building Healthy Communities 
for Active Aging. 

The City of Casper Wyoming was selected for one ofthe 2008 Commitment Awards for 
their Boomer Study, a comprehensive analysis impacts demographic changes will have on 
Casper in the coming years. In response to the report, Casper has made a commitment to 
improving the environment for older adults. The City is considering several policy changes, 
including: focusing development of new sidewalks in areas the will benefit older adults; 
changing zoning to allow a wider variety of senior housing to built; and redeveloping the of Old 
Yellowstone District with senior-friendly design. 

The principal goal of the Building Healthy Communities for Active Aging awards 
program is to raise awareness about how communities can incorporate smart growth and active 
aging principles that lead to a healthier environment. Casper's commitment to provide older 
adults the opportunity to replace some of their driving with walking and biking will enhance the 
health of older adults while improving the environment for all its citizens. 

Enclosed is the 2008 awards booklet highlighting Casper and three other award winner's 
activities. We encourage you to visit the EPA's Aging Initiative website that will soon post the 
2008 winners and the awards booklet at www.epa.gov/aging. 

If you have any questions, please contact me or have your staff contact Clara Jones in 
EPA's Office of Congressional and Intergovernmental Relations at (202) 564-3701. 

Sincerely, 

~u~~ 
Director 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, D.C. 20460 

The Honorable Michael B. Enzi 
United States Senate 
Washington, D.C. 20510 

Dear Senator Enzi: 

JUN 1 8 2019 

OFFICE OF 
CHIEF FINANCIAL OFFICER 

I am pleased to provide you with the full-text draft of the Environmental Protection 
Agency's (EPA) FY 2011-2015 Strategic Plan, our latest draft document in carrying out the 
three-year update required by the Government Performance and Results Act of 1993 (GPRA). 
The Agency's Strategic Plan identifies the measurable environmental and human health 
outcomes the public can expect over the next five years and describes how we intend to achieve 
those results. We would appreciate receiving your views on the enclosed full-text draft by July 
30, 2010. 

It is our aim to produce a streamlined, executive-level Strategic Plan that we will use 
routinely as a management tool to advance the Administrator's priorities and EPA's mission. To 
this end, we have sharpened our strategic goals and objectives and have offered a focused set of 
strategic measures that better inform our understanding of progress and challenges alike in 
managing our programs. Our new cross-cutting fundamental strategies are directed at improving 
the way we carry out our work. We anticipate that this new approach will foster a renewed 
commitment to accountability, transparency, and inclusion. 

We will use your feedback along with input from Agency partners and stakeholders and 
the general public this summer as we prepare the final FY 2011-2015 EPA Strategic Plan for 
release by September 30, 2010. 

For your convenience, the full-text draft of the Plan is also accessible through 
http://www.epa.gov/ocfo/planlplan.htm. Please address written comments to Vivian Daub at 
Strategic_Plan@epa.gov or to: 

Vivian M. Daub, Director, Planning Staff 
Office of Planning, Analysis, and Accountability (MC 2723A) 
Office ofthe Chief Financial Officer 
U.S. Environmental Protection Agency 
Washington, D.C. 20460 

Internet Address (URL) • httpilwww.epa.gov 
Recycled/Recyclable • Printed with Vegetable Oil Based Inks on 100% Postconsumer. Process Chlorine Free Recycled Paper 



If you have any questions or concerns, please contact me or have your staff contact Clara 
Jones in EPA's Office of Congressional and Intergovernmental Relations at (202) 564-3701 or 
Jones.Clara@epa.gov. 

Sincerely, 

Barbara Bennett 
Chief Financial Officer 

Enclosure 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 20460 

The Honorable Michael B. Enzi 
United States Senate 
Washington, D.C. 20510 

Dear Senator Enzi: 

SEP 3 0 2010 

OFFICE OF 
CHIEF FINANCIAL OFFICER 

On behalf of the Environmental Protection Agency (EPA), I am pleased to provide you 
with the FY 2011-2015 EPA Strategic Plan, a periodic update as required by the Government 
Performance and Results Act of 1993 (GPRA). 

The FY 2011-2015 EPA Strategic Plan (Plan) identifies the measurable environmental 
and human health outcomes the public can expect over the next five years and describes how we 
intend to achieve those results. In providing a blueprint for accomplishing our priorities, the 
Plan presents five strategic goals, accompanied by five cross-cutting fundamental strategies, 
designed to adapt our work to meet today's growing environmental protection needs. The Plan 
also reflects the contributions of our federal, tribal, state, and local partners as well as the 
importance of our ongoing collaboration with our partners and stakeholders in achieving the 
progress we expect. It also represents a commitment to our core values of science, transparency, 
and the rule of law in managing our programs. 

For your convenience, the full text of the Plan is accessible electronically through 
http://www.epa.gov/ocfo/plan/plan.htm. For additional copies of the Plan, please contact me or 
have your staff cantact Clara Jones in EPA's Office of Congressional and Intergovernmental 
Relations at (202) 564-3701 or Jones.Clara@epa.gov. 

In this our 40th anniversary year, EPA celebrates its founding, but faces some of the most 
tar-reaching and complex environmental challenges in its history. We expect that the principles 
and strategic outlook of this Plan will guide us wisely in our work now and in the years to come. 

Enclosure 

Sincerely, 

bara J. Bennett 
Chief Financial Officer 

Internet Address (URL) • http://www.epa.gov 
Recycled/Recyclable • Printed with Vegetable Oil Based Inks on 100% Postconsumer. Process Chlorine Free Recycled Paper 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 20460 

The Honorable Michael B. Enzi 
United States Senate 
Washington, D.C. 20510 

Dear Senator Enzi: 

MA~ 0 1 2011 

OFFICE OF 
CHIEF fiNANCIAL OFFICER 

On behalf of the Environmental Protection Agency (EPA), I am pleased to enclose the 
FY 2011-2015 Strategic Plan. A pre-publication version was formally transmitted to the 

Congress on September 30, 2010, as required by the Government Performance and Results Act 
of I 993 (GPRA). 

EPA's FY 2011-2015 Strategic Plan provides a blueprint for accomplishing our priorities 
for the next five years. This Plan presents tive strategic goals for advancing our environmental 
and human health mission outcomes accompanied by five cross-cutting fundamental strategies 
that set expectations for how the Agency works to achieve these goals. 

This Plan sets forth our vision and commitment to protect human health and to preserve 
the environment for future generations as we undertake the important work that lies ahead. We 
will continue to work closely with the Congress as we implement the GPRA Modernization Act 
of 20 I 0 to sustain attention on our priorities and achieve measurable results. 

If you have questions regarding this Plan or would like additional copies, please have 
your staff contact Clara Jones in EPA's Office of Congressional and Intergovernmental Relations 
at (202) 564-3701 or jones.clara@epa.gov. 

Enclosure 

Internet Address (URL) • hltp"/lwww epa.gov 
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tinitfd ~rates ~mate 
WASHINGTON, DC 20510 

The Honorable Lisa Jackson 
Administrator 
C. S. Environmental Protection Agency 
1200 Pennsylvania Avenue, N.W. 
Washington, DC 20460 

Dear Administrator Jackson: 

July 25, 2011 

We are writing to express significant concerns regarding the Environmental Protection 
Agency's (EPA) reconsideration of the 2008 National Ambient Air Quality Standards (NAAQS) 
for ground level ozone. EPA's reconsideration is occurring outside the statutorily directed 5-
year review process for NAAQS and without any new scientific basis necessitating a change in 
the 2008 standard. Moreover, this decision will burden state and local air agencies that, in the 
current budgetary climate, can hardly cope with existing obligations. Likewise, the economic 
impact of EPA's proposal, while not determinative in setting NAAQS, are highly concerning, 
particularly in light of the billions of dollars in new costs that EPA has acknowledged would be 
imposed on America's manufacturing, energy, industrial, and transportation sectors. In light of 
EPA's intention to issue the final reconsideration rule by the end of July, the undersigned 
members of the United States Senate respectfully request that EPA continue its ongoing statutory 
review of new science, due in 2013, and not finalize the reconsideration at this time. 

Regulatory Background 

As you are aware, under the Clean Air Act (CAA), EPA establishes "primary" and 
"secondary" national ambient air quality standards for ground level ozone and other air 
pollutants. Primary standards are those "the attainment and maintenance of which ... are 
requisite to protect the public health." 42 U.S.C. 7409. While EPA must allow an "adequate 
margin of safety" when setting primary standards, the CAA 's legislative history indicates that 
these standards should be set at "the maximum permissible ambient air level ... which will 
protect the health of any [sensitive] group of the population." See S.Rep. No. 91-1196, 91st 
Cong., 2d Sess. 10 (1970) (emphasis added). Secondary standards "specify a level of air quality 
the attainment and maintenance of which ... is requisite to protect the public welfare from any 
known or anticipated adverse effects associated with the presence of such air pollutant in the 
ambient air." 42 U.S.C. 7409. Under Section 109(d)(l) of the CAA, EPA must complete a 
"thorough review" of the national ambient air quality standards "at 5-year intervals" and revise 
as appropriate. 
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Over time, EPA has tightened the ozone standard from 125 parts per billion (ppb) in the 
1970s to 84 ppb in the 1990s. In March 2008, after a review process that took eight years, EPA 
further revised the primary ozone standard to 75 ppb and made the secondary standard identical 
to the revised primary standard. See 73 Fed. Reg. 16,436. EPA detennined in 2008 that the 75 
ppb standard was adequate, but not more stringent than necessary, to protect public health. 
Important decisions by state and local governments, businesses, and citizens have been made 
since that date in reliance on the 2008 standard. 

In January of 2010, less than two years after issuing the 2008 standards, EPA announced 
its decision to revisit EPA's 2008 decision and to set newNAAQS for ground level ozone. This 
was a voluntary decision by EPA that was neither ordered by the courts nor mandated by law. 
Nor does administrative reconsideration of the NAAQS contain the public participation and 
mandatory review of new science required under the ongoing statutory 5-year review process. 
EPA's public statements indicate that the finalization of the new ozone standards could occur as 
soon as this month. 

Significant Concerns with EPA's Current Approach 

Several aspects of EPA's decision in this regard are troubling. First, the standard selected 
by EPA may force most large populated areas ofthe United States into non-attainment status for 
ground level ozone. In fact, a report by the Congressional Research Service in December 2010 
made this point in very clear tenns: "At 0.060 ppm [60 parts per billion], 650 counties-virtually 
every county with a monitor--exceeded the proposed standard." Even EPA's own estimates 
suggest that the new standard could add $90 billion dollars per year to already high operating 
costs faced by manufacturers, agriculture, and other sectors. Areas that will not be able to meet 
EPA's proposed new NAAQS will face increased costs to businesses, restrictions on 
infrastructure investment, and limits on transportation funding. Recent studies indicate that each 
affected state could lose tens of thousands of jobs. 

Second, EPA's new ozone standards are being finalized just three years after the agency's 
original decision. This is at odds with the CAA's statutory NAAQS review process that includes 
mandatory reviews of new science and affords public participation and comment. EPA is 
already more than three years into the current statutory five-year review cycle for the 2008 ozone 
NAAQS. We are concerned that EPA's current ozone rulemaking is at odds with important 
procedures and safeguards afforded by the Clean Air Act. · 

Third, the new standards will create significant implementation challenges for the states 
and local air agencies that oversee nonattainment areas. As you know, most states are facing 
constrained fiscal situations and meeting existing obligations is already difficult. Many states 
will likely find it difficult if not impossible to develop and implement new compliance plans for 
the new standards. 
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For the foregoing reasons, we would respectfully urge EPA to withdraw the current 
proposed reconsideration and continue the ongoing 5-year NAAQS review process set forth in 
the Clean Air Act. 

Sincerely, 



----- ·-·-----
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atnngress of tiJe l!lniteb §fates 
Busqington, IDC!r 20515 

Acting Administrator Bob Perciasepe 
U.S. Environmental Protection Agency 
1200 Pennsylvania Ave, NW 
Washington, D.C. 20460 

Dear Acting Administrator Perciasepe, 

June 14, 2013 

We are contacting you about the Environmental Protection Agency's (EPA) proposal to partially 
disapprove the State of Wyoming's State Implementation Plan (SIP). We respectfully request 
that you reschedule the public hearing date sixty days later than is currently scheduled and hold 
an additional public hearing in Wyoming to allow for greater public involvement. We also 
request that the EPA delay the deadline for accepting public comment 30 days after the public 
hearing dates. This will allow all interested parties adequate time to respond to the agency's 
proposed changes. 

The EPA's revised proposal partially disapproving of the State of Wyoming's SIP ignores the 
good work of the Wyoming Department of Environmental Quality (DEQ) and is an unnecessary 
overreach on an issue that is best regulated at the state level. Further, the public hearing on the 
revised proposal does not allow adequate time for Wyoming stakeholders to review and analyze 
the new plan. 

The Wyoming DEQ followed all of the factors specified in the Clean Air Act and developed a 
reasonable approach to addressing regional haze. The plan balanced the need to address regional 
haze with the need to do so in a cost effective manner. The EPA has proposed a more costly 
solution with only marginal benefit. This will lead to higher electricity costs and job losses at a 
time when our economy cannot afford either. 

The regulation of regional haze is focused on improving visibility, not public health. It has 
traditionally been the role of the states, not the federal government, to determine the most 
effective method of visibility improvement. The EPA's partial disapproval of the Wyoming SIP 
flies directly in the face of the traditional role of the states. The people who live in the State of 
Wyoming should be given deference in determining how to approach to the regulation of 
visibility. 

The changes in EPA's new plan could have significant impacts on Wyoming's families, and 
requires a thorough analysis and thoughtful input from all interested stakeholders. Thank you for 
your immediate attention to our request. 

Sincerely, 

11: ~~E~~....e~:.J 
Michael B. Enzi l Barrasso, M.D. ~ a Lumr:;-~ 
United States Senator ited States Senator Member of Congress 
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